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ConTRACT OF CORPORATION—ULTRA VIRES.—The Citizen 
Street Railway Company of Indianapolis, under its charter, 
extended its road north of the city limits near a¢place where 
the state board of agriculture owned property. To induce 
the board to hold the state fair’ for several consecutive years 
at this place, said street railway company agreed to pay said 
board one thousand dollars. The inducement for incurring 
this obligation was the large profit which the railway made 
from carrying visitors to and from the fair. Under this con- 
tract the board went to considerable expense in fitting up the 
grounds, and held its fairs there as agreed. The railway, how- 
ever, refused to pay its subscription, although it had received 
the expected advantage. The reason for the refusal was, that 
the contract was u/tra vires. The board brought action against 
the railway company, and carried the case to the Supreme 
Court of the state. The report thereof may be found in 47 
Indiana, 407. Downey, J., in giving the opinion of the 
court, held, that it is the general doctrine that corporations 
possess the powers expressly conferred by law, and such im- 
plied powers as are necessary to enable them to exercise the 
powers expressly granted, and no others ; yet, a distinction 
may be made between the act of a corporation violating its 
charter or some law pertaining thereto, and its act where 
there is simply a defect of power so to do. Furthermore, 
there are acts strictly u/fra vires, for which the state may pro- 
ceed against the corporation,which acts are nevertheless bind- 
ing. A distinction alsoarises between the case of one executory 
contract and one where the party dealing with the corpora- 
tion has executed its agreement. See Angell and Ames Corp. 
240, note a, gth ed. Sedgwick Stat. and Const. Law, 73, 2d 
ed. ; Township of Pine Grove v. Talcott, 19 Wall. 666 ; The 
Steam Navigation Co. v. Weed, 17 Barb. 378 ; Southern, etc., 
Co. v. Lanier, 5 Fla. 110, and Little v. O’Brien, 9 Mass. 
403. The court reasoned that as the railway company has re- 
ceived the atvantages of this contract, it is not at liberty to 
plead a want of power to make the contract. It would be 
unjust for the company now to escape its duty, and clearly it 
can not do so, for as to said company the contract is binding. 
Whether it by this act incurred a forfeiture of its charter, 
isa question for it to settle with the state. 





APPLICABILITY OF INTERNATIONAL Law To ORIENTAL Na- 
TIONS.—At the recent Congress of the Institute of Interna- 
tional Law, at the Hague, in September last, David Dudley 
Field read a paper on the above named subject. Mr. Field 
concursin the policy which is pursued by the Christian toward 
the non-Christian nations, that of insisting that the subjects 
of Christian countries residing or traveling in non-Christian 
countries, shall not have their rights jeopardized by the rude 
and barbarous forms of trial, nor be subjected to the cruel 
and revolting punishments which characterize those coun- 
tries. He thinks, however, that it is possible to obviate the 
difficulty, by the establishment of mixed courts and a special 
procedure, for the disposition of cases in which Americans 
and Europeans are parties. Mr. Field tells us that ap- 
proaches to such arrangements have already been made; 





that mixed courts have for some time been established at 
Shanghai, and have worked well. The practice there is for a 
consul to sit with a native judge in cases against natives 
where a foreigner is interested, and for a native judge to sit 
with a consul in cases against a foreigner where a na- 
tive is interested. Mr. Field has witnessed the trial 
of causes in these courts, and sees not the slight- 
est difficulty in their operation. The late treaty between 
the United States and Japan provides that the claims 
of Japanese against Americans are to be prosecuted in 
the consular courts, while the claims of Americans against : 
the Japanese are to be prosecuted in the courts of Japan. Upon 
the whole, Mr. Field thinks that we have now arrived at 
a stage in the intercourse of nations when a rule more 
liberal than that heretofore applied may be adopted by 
Christendom, and that it is for the interest of civilization and 
humanity that Eastern nations should be brought as soon as 
possible within the pale of international law. So late as June 
of the present year a step of great importance has been 
taken, by the-establishment in Eygpt of mixed courts, con- 
sisting of a court of appeal, in which there are six European 
judges and four natives, and of courts of first instance held 
by natives and foreigners. His conclusions, in short, are 
these : 

1. Oriental nations, or, to be more precise, non-Christian na- 
tions, should be admitted to all the rights and subjected toall the 
duties of the nations of the West, or, in other words, of 
Christain nations, as such rights and duties are defined by in- 
ternational law, with the single exception : 

2. That until there is a greater assimilation between the 
nations of the East and the West with respect to judicial in- 
stitutions, mixed courts and a special procedure should be es- 
tablished for the decision of all cases, public or private, in 
which Americans or Europeans are parties. 





Writs OF ERROR FROM THE SUPREME COURT OF THE 
Unitep STATES TO THE State Courts.—It should really 
seem that counsel who take causes from the state courts tothe 
Supreme Court of the United States by writ of error, would 
learn, after their clients have paid a few more cost bills aris- 
ing from their ignorance of a plain rule of practice, that 
writs of error from the Supreme Court of the United States 
to a state court lie only to the Aighes¢ court of the state in 
which the particular cause is examinable, and then only where 
such court has rendered a fima/ judgment in the case. The 
case of McComb v. Knox County, just determined by the 
Supreme Court of the United States, may have been taken 
to that court before the publication of the late decis- 
ions which define. this rule of practice, and hence the counsel 
who carried the cause up, may not be chargeable with negli- 
gence. In that case the Commissioners of Knox County hav- 
ing sued McComb in the Court of Common Pleas of Richland 
County, he filed an answer to their petition, to which they de- 
murred, alleging for cause that it did not contain facts suffi- 
cient to bar the action. The demurrer was overruled and 
replies were thereupon filed. McComb then demurred to the 
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replies, because the facts stated did not constitute a defence 
to the matter set up in the answer. This demurrer was sus- 
tained and judgment given in favor of McComb. The case 
was then taken by writ of error to the supreme 
court of the state, where the judgment of the 
common pleas was reversed for error in sustaining 
the demurrer to the replies and overruling that to the 
answer, but upon suggestion by McComb that he might ask 
leave to amend his answer, the cause was remanded “ for 
further proceedings according to law.’’ Upon the filing 
of the mandate in the common pleas, that court, in accord- 
ance with the decision of the supreme court, overruled the 
demurrer to the replies and sustained that to the answer. 
McComb did not ask leave to amend his answer, but elected 
to rely upon his defence as already stated. Thereupon the 
scourt gave judgment, and a writ of error was prosecuted to 
reverse the judgment. Mr. Chief Justice Waite, in giving the 


judgment of the court, said; “The court of common pleas 


is not the highest court of the state, but the judgment we are 
called upon to re-examine is the judgment of that court alone. 
The judgment of the supreme court is one of reversal only. 
As such it was not a final judgment. Parcels v. Johnson, 20 
Wall. 653; Moore v. Robbins, 18 Wall. 588; St. Clair v. Lov- 
ingston, ibid. 628. The common pleas was not directed to 
enter a judgment rendered by the supreme court and carry it 
into execution, but to proceed with the case according to law. 
The supreme court, so far from putting an end to the litiga- 
tion, purposely left it open. The law of the case upon the 
pleadings as they stood was settled, but ample power was left 
in the common pleas to permit the parties to make a new 
case by amendment. In fact the cause was sent back for 
further proceedings because of the suggestion by McComb 
that he might want to present a new defence by amending his 
answer. The final judgment is, therefore, the judgment of 
the court of common pleas, and not of the supreme court. 
It may have been the necessary result of the decision by 
the supreme court of the questions presented for its deter- 
mination, but is none the less on that account the act of the 
common pleas. As such it was, when rendered, open to 
review by the supreme court, and for that reason it is not the 
final judgment ‘ of the highest court in the state in which a 
decision in the suit could be had.’ Rev. Stat.,sec. 709. The 
writ is dismissed.’’ 





A Remarkable Speech. 


One of the most remarkable speeches that was ever pro- 
nounced by a criminal before receiving sentence, was deliv- 
ered in the United States District Court at Jefferson City last 
Saturday, by Col. John A. Joyce, late United States revenue 
agent, who was convicted of a conspiracy to defraud the 
government in connection with the whiskey ring. On read- 
ing it one does not know whether to consider him a bombas- 
tic rogue or a sublime martyr. It reads like the speeches 
sometimes delivered by criminals on the gallows, who with 
the same breath pray for the salvation of their souls and curse 
the witnesses whose testimony secured their conviction. On 
reading such a harangue one may, without doing anything 
not strictly appropriate to the occasion, “ admire, exult, 
laugh, weep ; for here there is much matter for all feeling ;”— 
admire the eloquence which thus bodied itself forth, and think, 


if devoted to the work of Moodey and Sankey, what an in- 
strument it might be in the salvation of souls ; exult that jus- 
tice is able to get her dues against a man of such’ ability, as 
well as against some starving negro who has stolen a pig or a 
chicken ; laugh at the extravagant egotism which could move 
a criminal convicted of a heinous crime, after a fair trial, by 
an impartial jury of his countrymen, to compare himself to 
Winkelried,*® Raleigh, Essex, Galileo, Columbus, Tasso and 
Napoleon ; and weep for the misfortune which the crime or 
criminal negligence (whichever it be) of a hitherto honor- 
able man, has brought upon himself, and, above all, upon an 
innocent wife and children. Col. Joyce said: 


Before this honorable court passes sentence, I beg leave to state that my 
conviction was secured by perjured testimony of self-convicted thieves. Fein- 
eman the rectifier, Borngesser the gauger, and Rendleman the storekeeper, all 
lineal descendants of those ancient scoundrels who crucified Christ, came 
upon the witness stand and paraded their own infamy by acknowledging that 
they had stolen whiskey from the government through a term of years, at the 
rate of one dollar to fifty cents per barrel. The pencil of Gustave Dore could 
not do justice to these three wandering Israelites, who seemed ever on the 
lookout to steal small things when big ones were conveniently at hand. Feine- 
man and Fagan are identical characters, and should be immortalized in living 
infamy. I dismiss these pillars of fraud and perjury, consigning them to the 
devouring fury of a rotten conscience, ° 

I was indicted for failure to report in writing certain alleged knowledge and 
information of certain fraudulent transactions of petrified perjurers. The jury 
found me guilty on the counts, but as a matter of fact, the conclusion was as 
false as the evidence. I agree that it had the appearance to the jury of a fail- 
ure of duty. We know, however, that things are not always what they seem, 
I simply declare upon my honor as a man, and my allegiance as an American 
citizen, here in the presence of this honorable court, to the whole world and 
facing my God, that I am absolutely innocent of the charges trumped up 
against me by pretended friends and viperenemies. It has not been shown in 
evidence, or evén intimated by anybody that I ever received a single cent in 
any fraud on the revenue. Then where is the motive that induced me to with- 
hold the information? I did make a report in writing to Supervisor McDon- 
ald and Commissioner Douglass. The report, it is alleged, was not in full. 
Neither was the information in my possession full or complete, as the facts 
were out of my district. The district attorney of the United States in his con- 
cluding speech introduced my copy-book, showing the transmittal letter to 
Supervisor McDonald, as something fraudulent. My lawyers or myself had 
no opportunity to explain the letter in evidence, which could have been done 
to the utmost satisfaction of everybody concerned. 

Your honor, from the beginning of the case to the end, extended me the 
kindest consideration and fairest rulings. For this I thank you in the name 
of the people and in the name of justice, I stand here to-day, strong and 
bold, in conscious innocence, and my heart is actuated by that noble impulse 
that nerved Winkelried when he opened a breach for the liberty of his coun- 
try, or by that lofty courage that inspired Sir Walter Raleigh at the block. 
Like Raleigh, I may have puffed smoke through the window at the execution 
of some official Essex, but I never yet trampled upon the royal robes of the 
virgin queen. For myself I have no fear of any punishment on earth. Yet 
in behalf of my good character, this being the first suspicion of guilt that ever 
darkened my life, and in consideration of the support I owe my wife and chil- 
dren, I ask that magnanimity at this bar of justice that would be reasonably 
claimed by yourself under like circumstances. A few short years will sepulchre 
the living of to-day with the dead of yesterday, and the celestial sunlight of 
to morrow will bring us all to the bar of Omnipotence, where the judge, jury, 
lawyer and client will meet upon the level of eternity and part upon the square 
of fina] judgment. Then all hearts shall be laid bare, and truth will rise in 
splendid triumph. 

The blood of innocence flows free and unruffied through the life-channels 
of this frame, and the artificial lustres that surround the victims of crime find 
no lodgment in my heart. When I look back to the field of battle where I 
fought and bled for my country in the hour of terrible trial, I wondered 
whether patriotism was but a name and the gratitude of nations a mockery 
and a sham to lure the brave to destruction. My simple sin is that of omis- 
sion, and for that I suffer the deepest humiliation, while the glorious 
services and recollections of the past are buried in the grave ‘of for- 
getfulness. Is this just? This epidemical era of reform has risen like the 
rush of a mighty flood and sped on towards the gulf of punishment. The good 
and the bad suffer alike. The stream is full of drift-wood and dead timber, 
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while many young oaks and tall sycamores on the banks are loosened from 
their firm foundation and dashed into the river of destruction; But the rain falls 
lightly on the mountains, the sun shines warmly on the plains, and the floods 
even now are settling into their former bed, where the crystal water shall again 
reflect the green foliage of the oak and sycamore, and the gentle breeze and 
bird of spring shall make merry music in the cathedral aisles of a generous na- 
tion. The prison-walls that hemmed in Galileo, Columbus, Tasso and Na- 
poleon did not measure the minds of the men. It is true their bodies suffered 
some torture, but the proud spirit that rose in their hearts leaped the bounds 
of clay and soared away into the illimitable regions of science, poetry and 
war, making them monarchs of the hour and masters of eternity. 

Humbleas I am in the walks of life, my soul is inspired by their illustrious 
example, and it shall be my future endeavor to show the world that, although 
I may suffer for a time the penalty of perjured testimony, yet like a mountain 
crag I shall breast the pelting storm, and lift my head clear and bold to the 
coming sunshine of truth and redemption. I have done. 


At the conclusion of this remarkable speech, the learned 
judge who presided at the trial (Krekel, J.), said he had no 
doubt, whatever, of the defendant’s guilt, and sentenced him 
to serve a term of three years and a half in the penitentiary, 
and to pay a fine of two thousand dollars. 





@elegraphs and the Liability of Telegraph Com- 
panies. 


[CONCLUDED FROM LAST WEEK. ] 


§ 13 Where Damages Limited to Interest—Mistake—Delay. 
—In another case the message was, ‘‘ get $10,000 of the Mail 
Company.’’ The $10,000 was in the hands of the Mail Com- 
pany and intended by the person sending the dispatch for a 
certain use. But the message which was addressed to ‘‘ Lans- 
berger,” was received and directed to “ Lammeyer,’’ and 
by reason thereof some delay occurred, and the chance-to 
use the money to a profit, as intended, was lost. Of this 
special purpose the defendant (the telegraph Co.) was not 
informed. The Court say: ‘The defendants were not in- 
formed of any special use intended to be made of this sum of 
money ; and what damage could they naturally expect to fol- 
low from the delay in the“receipt of it? Clearly the loss of 
the use of that sum during the time that its receipt was de- 
layed, and the damages for the loss of such use are, by the 
laws of New York, determined to be the interest on the 
money.’’ It was further held, that the loss of contemplated 
profits from the use of the money, not received as directed 
by the dispatch of plaintiff, and the loss of a certain sum, as 
liquidated damages in consequence of the defendant’s neglect, 
not having entered into the contemplation of the parties at 
the time the contract was made, could not, under the rule in 
Hadley v. Baxendale,* and Griffin v. Colver,t be regarded as 
proper elements of damages. 

§ 14. Company Liable for Damages that Directly and Na- 
turally result, etc.—It may be said that the general rule of dam- 
ages in such cases is, that the plaintiff may recover all such 
damages as directly and naturally result from the negligence 
of the company; such as money paid as freight for goods 
sent on an erroneous order; or money paid for transmitting 
the message ; and also all such losses as are indicated by the 
message, as the probable result of a failure to deliver cor- 
rectly and with due diligence.§ 

§15. Damages Contemplated.—The company may also be 
[ *9 Exch. 341. f16 N. Y. 494 

t Lansberger v. The Mag. Tel. Co., 32 Barb. 530. See also, Sheilds v. 
Wash. Tel. Co, 9 West. L. J. 283; U.S. Tel. Co. v. Gildersleve, 29 Md. 233. 

@ Western Union Tel. Co. v, Graham, 1 Colorado, 230, S.C. 10 Am, Law 
Reg. (N. S.) 





held to indemnify the parties for all such losses as were con- 
templated at the time, as the probable result of a breach.|| 
And they are liable for damages in all cases, for not sending 
messages correctly and promptly, unless prevented by causes 
over Which they have no control, or which they could not by 
the exercise of ordinary care and deligence avoid. 

§ 16. Limitation of Liability by Contract.—Telegraph com- 
panies may, like common carriers, impose reasonable condi- 
tions upon their patrons, and make their liability depend 
upon an observance of these conditions; or they may con- 
tract for a limited liability. But, like common carriers, they 
can not impose conditions or make contracts to relieve them- 
selves from losses resulting from their own negligence.{/ Sub- 
ject to this qualification, it is competent for telegraph com- 
panies to adopt reasonable rules and regulations restrict- 
ing their liability where messages are not repeated; 
and this restriction may be by printed stipulations and condi- 


| tions attached tothe message.** And notwithstanding printed 


conditions or contracts to the contrary, the company is not 
only liable for gross negligence, but for the want of the ordi- 
nary care and skill which the nature of the business de- 
mands.t¢+ But where there is a stipulation or condition 
required by the company, exempting it from liability in case 
the message is not repeated by order of the sender, and paid 
for, the burden of proof to show the want of ordinary care in 
case the message is not thus repeated is on the plaintiff. And 
where such a condition is known to the party sending the 
message, or where he is bound under the circumstances of the 
case to take notice of it, and a mistake occurs in an unre- 
peated message, the plaintiff must show that such a mistake 
occurred by some fault of the company, and that it might 
have been avoided by the use of proper care, as by the use of 
good instruments, or the employment of careful and skillful 
operators. tt But on general principles the burden of proof 
in case of a mistake or a failure to transmit and deliver ames- 
sage with reasonable dispatch and with accuracy, would gen- 


| The U. S. Tel. Co. v. Wenger, 55 Pa. St. 262; Baldwin v. U. S. Tel. Co., 
45 N. Y. 744. z 

Western Union Tel. Co. v. Buchanan, 35 Ind. 429; Swetland v. Illinois 
Tel. Co., 27 Ia. 432; Western Union Tel. Co. v. Graham, 1 Col. 230, 

** But it is maintained that if they arecommon carriers, ‘‘ they have no 
power to restrict their duties or liabilities by a mere notice, unless there is 
sufficient evidence of the assent of their customers thereto, to create a con- 
tract between them,"’ etc. Shearm & R, on Neg. 3 567. The power to limit 
the liability of common carriers, though allowed in England, has been denied 
in this country. Nevins v. Bay State etc. Co , 4 Bos. 225; Cole v. Goodwin, 
19 Wend. 251; Western Trans. Co. v. Hall, 24 Ill. 466; Faloy v. Northern 
Trans. C., 15 Wis. 129; Steel & Burgess v. Townsend, 37 Ala. 247; Kemball 
v. Rutland, etc., R. Co., 26 Vt. 247. The same doctrine has been distinctly 
recognized in Kentucky in relation to Telegraph Companies, Camp. v. West- 
ern Un. Tel. Co.,1 Met.(Ky.) 164; and also in Missouri, Wahn v. Tel. 
Co., 37 Mo. 472. But the preponderance of authority is in favor of the doc- 
trine that the common carrier may limit his liability by a contract to that 
effect, subject, however to the qualification that he can not be permitted to 
stipulate or contract so as to relieve himself from all liability, or from the re- 
sponsibility of using at least reasonable care to avoid loss ; as such a contract 
would be against public policy. See amte., 3 338. See cases collected 2. 
American Law Review, 615, 632, and in 4 American Law Register (N. S.) 192, 
199. 

tt Biney v. New York & Wash. Tel. Co., 18 Md. 341; Shear. & Red 
Neg., 2565; U.S. Tel. Co. v. Gildersleve, 2g Md. 332. 

tf Swetland v. Ills. & Miss. Tel. Co., supra; Breese v. U.S. Tel. Co., 48 N. 
Y. 132; Wahn v. Tel. Co., 37 Mo. 472 (1866); Camp v. Tel. Co., r Met 
(Ky.) 164; Ellis v. Tel. Co., 13 Allen (Mass.) 226; McAndrus v, Tel. Co., 17 
C. B. 3; Tel. Co. v. Carew, 15 Mich. 525; Birney v. Tel. Co., 18 Md. 341, 
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erally devolve on the company, as the ability to show that 
the failure had occurred without their fault would be in their 
hands.f 

§ 17. Mot Insurers—Reasonable Rules—In a recent case 
in New York, Earle, Chief Commissioner, remarks: ‘‘ Tele- 
graph companies may in one sense be called common carriers, 
as they are engaged in public employment, and are bound to 
transmit for all persons, messages delivered to them for that 
purpose. But, if we call them common carriers in this sense, 
it does not follow that they become insurers, like common 
carriers of goods. In the absence of any special contract 
they do not insure the accurate transmission of messages; but 
they are bound to transmit them with care and diligence ad- 
equate to the business which they undertake. But they have 
a right to make reasonable rules for the conduct of their busi- 
ness. They can thus limit their liability for mistakes not 
occasioned by gross negligence, or wilful misconduct, and 
this they can do by notice, brought home to the sender of the 
message, or by special contract.’’{ 

§ 18. Omission or Refusal to send a Message—Rules.—It 
has been held that the entire omission or refusal to send a 
message, is not affected by a provision in the printed terms of 
the company, restricting their liability for delays, mistakes, 
etc.§ So, a condition prescribed by a telegraph company, and 
printed in their blank forms for dispatches, that they will not 
be liable for damages, if the claim is not presented within 
sixty days from the sending of the message, is held to be rea- 
sonable and binding on one sending a telegram on the prin- 
ted form.|| But a condition printed in the “night message 
blanks’’ of a telegraph company, ‘‘that the company shall 
not be liable for mistakes or delays in the transmission or de- 
livery, or for non-delivery of any message beyond the amount 
received by the company for sending the same,’’ was held 
not to be reasonable, and not to exempt the company from 
liability in a larger sum. Such a limitation if legal, would 
exempt the company from gross or even ordinary negligence, 
and would clearly be against public policy. And where a 


message was written on such a blank by the sender, ordering 
a cargo of corn to be shipped, but the message was not de- 


livered, and in consequence the sender failed to obtain the 
corn at the terms previously offered; it was held, that the 
measure of damages was the difference between the price of 
the corn as offered and that which he would have been obliged 
to pay for it at the same place, after notice of failure to de- 
liver the message.] 

§ 19. Jnferences—From the foregoing cases it is evident 
that the rule of damages is the same as on the breach of other 
contracts, namely, that the party injured may recover all such 
damages as are the direct, natural, and necessary consequences 
of a breach, and all such as should have been contemplated 
by the parties at the time of the contract, as a result of a 
breach of it, ‘‘interpreting the contract in the light of the 
circumstances under which, and a knowledge of the parties 
of the purpose for which, it was made.’’** 


{Shearman & R. on Neg. 2 559. 

} Breese v. U. S. Tel. Co., 48 N. Y. 132 (1871), affirming 45 Barb. 274. 

2 Baldwin v. U. S. Tel. Co., 54 Barb. 505; 45 N. Y. 744. 

|| Wolf v. West. Un, Tel. Co., 62 Pa. St. 83; West. Un. Tel. Co. v. Buch- 
anan, 35 Ind. 429. 

q True v. Int. Tel. Co., 60 Me. 9. See also Young v. West. Un. Tel. Co. 
34 N. Y. 390. 

** Baldwin v. The U. S, Tel. Co., 45 N. Y. 744. 





§ 20. Where there are Connecting Lines, Diversity of De- 
cisions as to Liability.—There seems to be much diversity in 
the decisions as to the liability of a telegraph company re- 
ceiving a message to transmit over its own and the lines of 
other companies, where the injury results from the negligence 
of the latter. The principle involved is the same as that 
which is applicable to common carriers under similar circum- 
stances, and the rule of liability should be the same. Thus, 
in England the first carrier (and for a similar reason the first 
receiver of a message), is the only one liable to the con- 
signor.t{ But in Massachusetts, Connecticut and Vermont, 
the rule is directly opposite.{{ And in New York the decis- 
ions in different courts seem to have been adverse to each 
other.J J 

§ 21. Can the Party to whom a Message is sent maintain 
an Action?—Some controversy has also existed in reference 
to the question whether the party to whom the message is sent 
can maintain an action on the contract, express or implied, 
made between the sender and the company. But there would 
appear to be no doubt that the action can be maintained by 
such party for the negligence, resulting in loss, as for a tort.§§ 
And in New York, as well as some other states, he may sue on 
the contract. |||| 

§ 22. Conclusions Deducible from the Decisions.—1. It is ev- 
ident from the weight of authority as well as from general 
reasoning, that the liability of a telegraph-ccompany is not so 
strict as that of common carriers of merchandise. The na- 
ture of the business is materially different and is suggestive of 
many contingencies to which no other business is subject ; al- 
though the knowledge gained of the science of telegraphy, 
and the perfection of the means and instruments now em- 
ployed render the accurate transmission of messages more 
certain than in former years ; still causes which the company 
can not control may occur, to interrupt the transmission of a 
message or affect its accuracy. The electric current may be 
broken so as to obstruct communication ; words of different 
signification may be represented by characters so similar that 
errors in transcribing may occur without the fault of the com- 
pany. These and like contingencies are at the risk of the 
sender, unless the company undertake to insure the correct 
transmission. But a neglect to send a message, or to send 
one within a reasonable time, where the delay is not caused 
by circumstances over which they have no control, or which 

tt Muschamp v, Lancaster, etc., R. R. Co., 8 Mees & W. 421; Scotthorn 
v. Sough Stat. R. ‘R. Co., 8 Exch. 341; 25 Eng. L and Eq, 287; Bristol, etc., 
R. R. Co. v. Collins, 7 H. L. Cas. 194 ; 5 Hurlston & Norman, 969; affirming 
S. C. 11 Exch. 790; and reversing S. C.1 Hurlst. & N. 517; Coxon v. Grt. 
West. R. R. Co.,5 H. & N. 274; Mytton v. Mid. R. R. Co.,4 H. & N. 615; S. 
c., Eng. Exq. 

tt Nutting v. Conn. Riv. R. R. Co., 1 Gray, 502; Hood v. N. Y. & N. H. 
R. R. Co., 22 Conn, 1; Id. 509; Farmers & Mech. Bank v. Champlain Trans. 
Co., 23 Vt. 186. a” , 

23 N. Y. & Wash. Print. Tel Co. v. Dryburg, 35 Penn. St. 298. See also, 
Baldwin v. U. S. Tel. Co., supra; Elwood v. The W. U. Tel. Co., 45 N. Y. 
549. In England, it 1s held that the receiver of the message can not main- 
tain an action on the contract; Playford v, U. K. Tel. Co., 4 L. R.,Q. B. 
706; 38 L. J.,Q. B. 249. 

¥{ DeRutter v. Albany, etc., Tel. Co., 1 Daly 547, where it is held that a 
telegraph company receiving a message directed to a place beyond its lines, 
and taking payment for the entire service, is presumptively liable to the sender 


for the negligence of all connecting lines, But see contrary opinion, Bald. 
win v. U.S. Tel. Co., 45 N.Y. 744. 


|| Lawrence v. Fox, 20 N. Y. 268; Burr v. Beers, 24 N. Y. 178; Steman 
v. Harrison, 42 Pa. St. 49. 
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could not be avoided by the exercise of reasonable care; or 
an error in transcribing a message through want of like care, 
renders the company liable for the damages that result there- 
from ; and errors of that character are at least presumptive 
evidence of neglect and want of care, and sufficient to cast 
the burden of proof upon the company to show that they oc- 
curred without their fault. 

2. While the company may relieve itself from unusual haz- 
ards or the duty of using more than ordinary care by a con- 
tract, or perhaps, by a notice to that effect, where it is brought 
to the knowledge of the sender, and may impose conditions 
for their responsibility as insurers of the correct trausmission 
of messages received for that purpose ; they can not stipulate 
so as to relieve themselves from responsibility for damages re- 
sulting from gross negligence or the duty of using at least 
ordinary care and diligence. 

3- Although statutes may provide that telegraph com- 
panies shall be responsible for all damages that result 
from errors in transmitting messages, still they may contract 
with parties, and impose reasonable conditions in reference 
to their liability, and may exact extra compensation for in- 
suring the correct transmission of the same. 

4- In all cases where loss is sustained by a party, by 
reason of the want of ordinary care and diligence on the 
part of the company, they are liable for the direct and nat- 
ural.consequences of such want of care and diligence, and to 
such further damages as the parties contemplated or had 
reason to contemplate at the time of the contract, as the iad 
able result of a breach of the same. 

5. Although telegraph companies are not, like common 
carriers of merchandise, insurers of the correct transmission 
of messages, they are bound to use that high degree of care 
and diligence which is required from the peculiar nature and 
importance, and the delicate character of the duties assumed 
by them, and which they undertake to perform.* 


Gero. W. FIELD. 
ANAMoSA, Iowa. 


*The author of a well written article on ‘‘ The Law of Telegraphs and Tel- 
egrams, ’ in the American Law Register of February, 1865, deduces the fol- 
lowing propositions from the cases referred to in the article: 1. “If a tele- 
graph company holds itself out to carry messages in the ordinary way, it 
takes upon itself a public employment analogous to that of a common car- 
rier. Although it may not be in all respects an insurer, it is bound to exercise 
the utmost diligence and good faith. When a statute requires it to transmit 
messages for all who may send them, the case is still more clear. 

2. ‘* The company may on the like analogy make reasonable conditions. It 
May require important messages to be repeated at an additional charge as a 
condition to its liability, This is but little more than providing that an unim- 
portant message may be sent for a smali price, and one that is important may 
be safely transmitted for a larger sum. This increased sum must be intended 
for the additional labor required, and risk run, and must therefore be reason- 
able in amount. The same result is reached if the statute permits the com- 


pany to establish rules and regulations, for it is implied that such regulations 


should be reasonable. 

3. ‘ The condition referred to in the second proposition does not cover 
cases where negligence has been established, as where the agent negligently 
fails altogether to transmit the message, or where he of his own volition sub- 
stitutes another message in room of the one sent on the erroneous supposition 
that such was the sender’s intention. 

4. * The receiver of the message is in a different position from the sender. 
Assuming that the company could stipulate with the sender not to be respon- 
sible for the acts of its agents, such stipulation would not bind the receiver, 
who could not know whether the message had been repeated or not. The 
company can not shield itself from an action by the receiver on the ground 
that it is the agent of the sender, for the maxim respondeat superior does not 
apply to the case of misfeasance.”’ T. W. D., IN 4 AM. L, R. 199. 





Production of Books and Papers. 
UNITED STATES v. DISTILLERY No. 28. 


United States District Court, District of Indiana, November, 
1875. 


Before Hon. WALTER Q. GRESHAM, District Judge. 


1. Production of Books and Papers—Act of June 22, 1874, Construed. 
—Section 5 of the act of June 22, 1874, which provides for the production of books, pa- 
pers, etc.,“‘ in all suits and proceedings, other than criminal, arising under any of the 
revenue laws of the United States,’’ applies as well to proceedings under the internal 
revenue laws as under the customs revenue laws. 


Argumentt. Title of an Act.— It is seldom that the title of an act of Con- 
gress is resorted to in aid of its construction. The title neither extends nor restrains 
any positive provisions contained in the body of the act. It is well-known that Congress 
often embodies in a single act incongruous provisions, having no reference to the mat- 
ters specified in the title. [Haddon v. Collector, 5 Wall. 107.] 


3. Motion to Produce—Books and Papers how Described.—In a 
motion by the attorney for the government, for the production of books and papers, par- 
ticularity of description is not required. A motion describing the books and papers 
substantially as ‘‘ certain day-books, journals, cash-books, ledgers, blotter-books, blot- 
ters, invoices, dray-tickets, etc., kept, received, and taken by the claimants in their 
business as distillers, rectifiers, and wholesale liquor dealers, between certain dates 
named, and since the 22d day of June, 1874,showing the amount of spirits produced, re- 
ceived, removed, and sold by them during the time named,”’ is sufficient. [Citing U. S. 
v. Three Tons of Coal, 21 Int. Rev. Rec. 251; Myer v. Becker, 21 Int. Rev. Rec. 244.) 





3. Constitutionality.—Section 5 of the above named act is not unconstitutional. 


Argument 1.—‘‘ Unreasonable Searches and Seizures.’’—It is not obnoxious 
to Art. IV of the Amendments, which secures the people, in their persons, papers and 
effects, against unreasonable searches and seizures. The books and entries of distillers 
are guasi public books and entries. A law requiring such books and papers to be pro- 
duced in court, or in default the libel to be taken for confessed, authorizes neither a 
search nor a seizure. Congress might make such a regulation with regard to private 


books and papers. 

Argument 2—Trial by Jury.—Nor does the act prejudice the right of trial by 
jury, secured by the 7th Amendment. When the issues are made up, and the cause is 
ready for trial, the claimant will be entitled to a jury. If the complainants refuse to obey 
the order of the court, they are in contempt, and the question of contempt is not triable 
by a jury. 

Argument 3—Legislative Construction—Judiciary Act.—Section 15 of the 
Judiciary Act of 1789, which provides that courts may compel the production of books 
and papers by the ordinary rules of Chancery, was passed at the session of Congress at 
which the first ten amendments of the constitution were proposed ; and hence this stat- 
ute amounts to a contemporaneous legislative declaration of the construction which the 
amendments to the constitution should receive in this respect. 


Argument 4—Case Distinguished—Ex Post Facto Laws.—The decision of 
Mr. District Judge Blatchford, in U. S. v. Hughes, 2 Am. L. T. Rep. (N. S.) examined 
and distinguished. Thatcase merely held that the act of 1874 should not be applied to pro- 
ceedings commenced before passage ; since, if so applied, it would be an ex fost facto 
law. Whether anact is ex fost facto depends upon the facts of the particular case. 


Nelson Trusler, District Attorney, assisted by Charles L. Hols- 
tein and Thomas M. Browne, for the United States. 

James M. Shackelford and Charles Denby, for claimants. 

GRESHAM, J.—Informations were filed in two cases, under the in- 
ternal revenue laws against Distillery No. 28 and certain rectifying 
houses and other property. 

Gordon, B. and John W. Bringham intervened as claimants and 
the causes were consolidated. 

Subsequently, upon the written motion of the district attorney, un 
der the 5th section of the act of June 22d, 1874, an order was entered 
against the claimants to produce in court certain business books 
and papers relating to their business as distillers, rectifiers and 
wholesale liquor dealers, on a day and hour certain, subjeet to the 
examination of the district attorney, under the direction of the 
court. On the day named claimants appeared by counsel and 
moved that this order be vacated for the following reasons: 

First. That the act of June 22d, 1874, applies exclusively to 
cases arising under the custom revenue laws, and not at all to pro- 
ceedings under the internal revenue laws. 

Second. That the books and papers ordered to be produced are 
not described with sufficient particularity. 

Third. That the fifth section of the act of June 22, 1874, is un- 
constitutional in this, that it violates articles 4, 5 and 7 of the 
amendments to the constitution. 
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The section under which the order was entered against the 
claimants reads as follows: ‘‘ That in all suits and proceedings 
other than criminal, arising under any of the revenue laws of the 
United States, the attorney representing the government, when- 
ever in his beliefany business book, invoice, or paper belonging to 
or under the control of the defendant or claimant, will tend to prove 
any allegation made by the United States, may make a written 
motion particularly describing such book, invoice, or paper, and 
setting forth the allegation which he expects to prove; and there- 
upon the court in which suit or proceeding is pending, may, at its 
discretion, issue a notice to the defendant or claimant to produce 
such book, invoice, or paper in court, at a day and hour to be 
specified in said notice, which, together with a copy of said motion, 
shall be served formally on the defendant or claimant by the Uni- 
ted States marshal, by delivering to him a certified copy thereof, or 
otherwise serving the same as original notices of suit in the same 
court are served ; and if the defendant or claimant shall fail or re- 
fuse to produce such book, invoice, or paper, in obedience 
to such notice, the allegations stated in said motion shall be 
taken as confessed, unless his failure or refusal to produce 
the same shall be explained to the satisfaction of the court. 
And if produced, the said attorney shall be permitted, un- 
der the direction of the court, to make examination (at 
which examination the defendant or claimant, or his agent, 
may be present), of such entries in said book, invoice, or 
papers, as relate to or tend to prove the allegation aforesaid, and 
may offer the same in evidence on behalf of the United States. 
But the owner of said books and papers, his agent or attorney, 
shall have, subject to the order of the court, the custody of them, 
except pending their examination in court as aforesaid.” 


Language more general could hardly have been employed. 


It provides for the production of books, papers, etc., “‘ in all suits 
and proceedings, other than criminal, arising under any of the 
revenue laws of the United States.” : 

It is true the act is entitled ‘‘ An act to amend the customs-revenue 

* laws and to repeal moieties,” and that, with the exception of the 
fifth section, its provisions relate solely to the customs-revenue. 
But it also appears that the provisions of former acts repealed by 
the act of 1874, also related exclusively tocustoms-revenue. Why, 
then, did not Congress expressly limit the operation of this act pro- 
viding for the production of business books and papers, to cases 
arising under the customs-revenue laws, as it did the provisions of 
the several acts referred to in this act and repealed by it? Clearly 
for the reason that in a// suits, other than criminal, arising under 
any of the revenue laws of the United States, Congress designed 
that the court might require the production of the business book 
and paper belonging to or under the control of the defendant or 
claimant. 

Besides, it is seldom that’ the title of an act of Congress is re- 
sorted to as an aid in its construction. The title neither extends 
nor restrains any positive provisions contained in the body of the 
act. Itis well known that Congress often embodies in a single act 
incongruous provisions, having no reference to the matters spec- 
ified in the title. Haddon v. Collector, etc., 5th Wall. 107. 

The second objection made to producing the business books, pa- 
pers, etc., is that the same were not described with sufficient 
particularity. 

The act must receive a reasonable construction. Such a degree 
of particularity as was insisted upof by counsel! for claimants would 
render the fifth section practically nugatory. The district attorney 
can not be required in his motion to describe the business books as 
journal A. or B., or ledger A. or B., for he may not know what par- 
ticular books the claimants have. 

The description of the books and papers in the written motion 
and the order of the court is, substantially, certain day-books, 
journals, cash-books, ledgers, blotter-books, blotters, invoices, dray- 
tickets, etc., kept, received, and taken by the claimants in their 


* 





businéss as distillers, rectifiers, and wholesale liquor dealers, be- 
tween certain dates named and since the 22d day of June, 1874, 
showing the amount of spirits produced, received, removed, and 
sold by them during the time named. The claimants were suffi- 
ciently advised by this discription what books and papers were 
meant. No greater certainty of description was required to sat- 
isfy the statute. U.S. v. 3 Tons of Coal, 21 Int.R. R.251; Myer 
v. Becker, 21 Int. R. R. 244. 

In considering the constitutionality of the fifth section of the 
act of June 22, 1874, it is necessary to determine the real character 
of the case at bar. — 

The charges made in the libel are against the property, and not 
against the claimants. It is the distillery and other property pro- 
ceeded against that are treated as the offenders. The claimants, 
strictly speaking, are not parties to the proceeding. They are here 
of their own motion, and not on the process of the court. The 
judgment must be for or against the property libeled, not for or 
against the claimants. A forfeiture of the property does not con- 
vict the claimants. This proceeding is entirely independent of any 
criminal prosecutions which have been commenced, or which may 
hereafter be commenced against them. The books and papers, 
which may or may not, when produced, inculpate the property, 
can only be used in evidence in this action. After being thus 
used, they go back into the possession of the claimants. 

The question, therefore, of compelling a person to accuse him- 
self or to testify against himselfin a criminal case, is not before the 
court. Even if the act of 1874 was not in existence, the claimants 
might be compelled by a supcena duces tecum to bring in the books 
and papers called for in the order of the court; and I can see no 
reason why they might not also be compelled to testify concerning 
all the allegations of the libel. Any statements thus made by them 
as witnesses in the proceeding against the distillery and other 
property could not be used against them in any subsequent crimi- 
nal prosecution. 

The act of February 25, 1868 (sec. 868 R. S.), provides that “‘ no 
evidence obtained from the party, or witness, by reason of a judi- 
cial proceeding * * * shall be given in evidence, or in any 
manner used against him, or his property or estate, in the court of 
the United States, in any criminal proceeding, or for the enforce- 
ment of any penalty or forfeiture.” 

It was said in argument that under the statute the books and 
papers, even if produced, could not be used in evidence on the 
trial of this cause. 

The act of 1874 expressly provides that the books and papers 
may be thus used in evidence. This is the last expression of the 
legislative will. So far as the two acts are inconsistent or repug- 
nant, the act of 1868 is repealed. The claimants are not justified 
by article V. of tbe amendments to the constitution in refusing to 
produce their books and papers to be used in evidence. U.S. v. 
Parker Mason, 21 Int. R. R. 215; U.S. v.3 Tons of Coal, supra. 

The claimants next attempted to shelter themselves under that 
provision intarticle IV. of the amendments to the constitution 
which secures the people intheir persons, papers and effects, 
against unreasonable searches and seizures. 

Congress is empowered by the constitution ‘to levy and collect 
taxes, imports, and excises,’’ provided the laws are uniform in 
their operation. The mode and manner of exercising this power is 
left to the discretion of Congress. Under the exercise of that 
power Congress has provided the internal revenue system. By 
that system the government raises the principal portion of its rev- 
enue. The tax on the production and sale of spirits exceeds 
all other sources of revenue. The government has, therefore, 
assumed control of the manufacture and sale of spirits. It 
has adopted regulations for the government of distillers, 
rectifiers, and wholesale dealers, with fines, penalties, and forfeit- 
ures for their violation. ‘They are required to keep books in which 
they are to enter daily all their business transactions with the ut- 
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most particularity. These books are at all times open to the in- 
spection of the proper revenue officers, and are popularly known 
as government books. If properly kept they will show the exact 
amount of spirits produced, received, and removed on any given 
day. If so kept they willcorrespond with their business books, and 
this correspondence ought to exist. No one can engage in the manu- 
facture and sale of spirits without the consent of the government. 
That consent is obtained on certain terms and conditions. No one 
can be allowed to say, that as a distiller, rectifier, or wholsale li- 
quor dealer, he has kept a private record of his transactions. His 
books and entries are guasi public books andentries. The govern- 
ment has a right to see any record kept by him of his business. 
This right has been exercised by the government since its organ- 
ization. The first and subsequent Congresses have enacted such 
laws. It is too late to question the validity of such statutes. Ex- 
perience has shown that without severe and even inquisitorial reg- 
ulations, the government can not successfully collect the tax leyied 
upon the production and sale of spirits, and the necessities of the 
government justify the existence and rigid enforcement of such 
regulations. 

The order of the court complained of by the claimants author- 
izes neither searchnor seizure. It calls on the claimants to pro- 
duce certain books and papers relating to their business as distill- 
ers, rectifiers, and wholesale liquor dealers. If their business 
books and papers are not produced, the allegations of the libel are 
taken as confessed, 

The claimants were equally unsuccessful in invoking the pro- 
tection of article VII. of the amendment to the constitution. That 
article provides that ‘‘ in suits at common law, when the value in 
controversy shall exceed twenty dollars, the right of trial by jury 
shall be preserved.” And it has been settled, that a proceeding 
in rem under the internal revenue laws, is a suit at common law 
within the meaning of that article. The Sarah, 8 Wheat. 391. It 
is clear, then, that when the issues in this proceeding are made, 
and the case is ready for trial, the claimants will have a constitu- 
tional right to demand a jury. But they must first submit to, and 
comply with, all reasonable and proper rules and orders of the 
court entered against them in making up the issues and preparing 
the case for final trial. 

As already stated, the books and records kept by the claimants 
are guasi public records. If the government books were kept as 
the law required them to be kept, their business books will make 
the same showing as the government books, and if this corres- 
pondence exists, the production of their business books and pa- 
pers will not harm the claimants. If their government books 
were not so kept, and their business books and papers contain ev- 
idence which will tend to prove the allegations in the libel, there 
is justice in the demand of the government for their production. 

The act of 1874 authorized the court to make the order in contro- 
versy. That act, and others of the same nature, have not only 
been held constitutional, but reasonable and proper, in view of 
the object sought to be accomplished. The statute authorizing 
the order for the production of the books and papers also fixes the 
penalty for disobedience of that order—‘he allegations in the mo- 
tion should be taken as confessed. 1f Congress had not seen proper 
to prescribe the penalty of punishment for disobedience of the 
order, it can hardly be doubted that the courts, in the exercise of 
a sound discretion, would have been authorized to enforce com- 
pliance either by fine or imprisonment, or both. In this case the 
statute has fixed the penalty, and the court can inflict no other, If 
the claimants refuse to comply with the order of the court they are 
in contempt of its authority. That question is not triable by a 
jury. The contempt can be purged only by a compliance with the 
court’s order. The constitutional right of the claimants to a trial 
by jury will not shield them from punishment for disobedience of 
the order of the court. Whenever in the progress of a proceeding 
a party acts contumaciously by disobeying a lawful order entered 

. 





against him, that proceeding, so far as he can claim any advan- . 
tage under it, is at once arrested, and goes no further until the 
contempt is purged. Where the United States courts are not 
limited by statutes, their power to enforce obedience to their or- 
ders by punishing for contempt is discretionary. The object to 
be accomplished by the exercise of this power may be punitive 
in its character, or it may be at once punitive and remedial, ac- 
cording to the given case. 

In the case of Texas v. White, in the Supreme Court of the 
United States, not yet reported, Justice Miller used this language: 
“‘ The exercise of this power has a two-fold aspect, namely, firs¢, the 
proper punishment of the guilty, party for his disrespect of the au- 
thority of the court, or its order; and second, to compel his per- 
formance of some act or duty required of him by the court, which 
he refuses to perform. Stimpson v Putnam, 41 Vt. 238. In the 
former case the court must judge for itself the nature and extent 
of the punishment with reference to the gravity of the offence. In 
the latter case the party refusing to obey should be fined and im- 
prisoned until he performs the act required of him, or show that it 
is notin his power to do it.” Also see Bishop’s Cr. Law, sections 
232 to 259, inclusive, 3d ed, 

The first ten articles of the amendments to the constitution 
were proposed by the first Congress of the United States, at its first 
session, on the 26th day of September, 1789. At the same session, 
and at about the same time, the act commonly called the Judiciary 
Act, was passed. Section 15 of that act (sec. 724, R. S. 137), is 
as follows: ‘‘ That all the said courts of the United States shall 
have power, in the trial of actions at law, on motion and due no- 
tice thereof being given, to require the parties to produce books or 
writings in their possession or power, which contain evidence per- 
tinent to the issue, in cases and under circumstances where they 
might be compelled to produce the same by the ordinary rules of 
proceeding in chancery ; and if a plaintiff shall fail to comply with 
such order, to produce books or writings, it shall be lawful for the 
courts, respectively, on motion, to give the like judgment for the 
defendant as in cases of non-suit; and if a defendant shall fail to 
comply with such an order to produce books or writings, it shall 
be lawful for the courts, respectively, on motion, as aforesaid, to 
give judgment against him or her by default.” 

In the case of the U. S. v. 28 Packages Pins, Gilp R., 306, it 
was held that this statute did not apply to proceedings in rem 
The contrary, however, was held by Judge Treat, of the Eastern 
District of Missouri, in the case of the U. S. v. 469 Barrels of Spir- 
its, 10 Int. R. Ri, 205, in which ruling he says he is supported by the 
circuit judge in a well-considered opinion. This section of the Ju- 
diciary Act is important as a legislative construction of the seventh 
article of the amendments of the constitution. The very act or- 
ganizing the federal courts is contemporaneous with the articles of 
the amendments to the constitution, whose protection was relied 
on by the counsel for the claimants with such seeming confidence. 
That act is stillin force. It authorizes the courts to order the pro- 
duction of the books and writings of the party, and to enforce such 
order by summary judgment against the party failing or refusing it. 
The motion in the case at bar was made under the act of 1874, and 
not under that of 1789; but the argument by which the former 
statute is sustained necessarily establishes the validity of the latter. 

The further point was made by counsel for the claimants that 
the fifth section of the act of June 22d, 1874, was ex fost facto, and 
therefore null and void. In support of that position the case of 
the U. S, v Hughes, 2 Am. E. T. R.(N. S.) 300, was cited. 
That was a case pending before the passage of the act of 1874. It 
was a suit to recover penalties for an alleged violation of the rev- 
enue laws, committed prior to the enactment of the law of 1874. 
The motion in that case involved the production of books and pa- 
pers of the defendant used and kept by him prior to the act of 
1874. Judge Blatchford held that, as applied to the case, the act of 
1874 was ex fost facto, in that it altered the legal rules of evidence 
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é which applied prior thereto and at the time of the alleged viola- 
tion. This case is expressly limited to the books, papers, etc., of 
the claimants relating to their business since the act of June 22, 
1874. Whether or not a statute is ex fost facto depends upon the 
facts of the particular case. 

The court has been aided in the consideration of these ques- 
tions by the labors of the counsel upon both sides, and especially 
by those of Mr. Holstein, the Assistant District Attorney. 

The motion of counsel for claimants is overruled, and the order 
of the court requiring the production of the business books, papers, 
etc., will stand. 





Naturalization of Aliens—Conclusiveness of Record 
—Courts of ‘‘ Common Law Jurisdiction.” 


THE PEOPLE, ZX REL., ETC., v. MCGOWAN. 
Supreme Court of Illinois, Fune Term, 1875. ; 


Hon. JouN M. Scott, Chief Justice. 


‘* SIDNEY BREESE, 

‘* ALFRED M. CRAIG, 

‘* JoHN SCHOLFIELD, 

‘* PINCKNEY H. WALKER, 
‘* BENJAMIN R. SHELDON, 

“ Witiiam K. MCALLISTER. 


1. Naturalization of Aliens—Impeachment of Record.—A record of natural- 
ization made by a court of competent jurisdiction, can not be impeached in a collateral 
proceeding, by showing that the preliminary steps required by law have not, in fact, 
been taken,— as where it is alleged that the person had not, at the time of the natural- 
ization, resided one year in the state in which the naturalization took place. 


2. . Courts of ‘Common Law Jurisdiction.’""—The Criminal Court of 
Saint Louis County, Missouri, is a court having “‘ law jurisdiction,’’ within the 
meaning of the act of Congress, relating to the naturalition of aliens, and is therefore 
competent to admit an alien to citizenship. What courts are embraced within the terms 
of this statute considered at length, and Knox County v. Davis, 63 Ill. 405, overruled. 


Associate Justices. 








C. W. & E. L. Thomas, for appellant; G. & G. A. Koerner, 
for appellee. 
Opinion of the court by Chief Justice Scorr. 


The information alleges: Daniel McGowan, at an election held 
on the 8th day of October, 1874, was regularly elected judge of 
the City Court of East St. Louis, was duly qualified as judge and 
entered upon the discharge of the duties of the office, but charges 
he could not lawfully hold the office of judge of that court, be- 
cause he was alien born. - 

The plea filed admits defendant was born an alien to the 
United States, but avers he was duly naturalized on the 15th day 
of May, 1867, in the Criminal Court of the County of. St. Louis at 
a regular term, that court having jurisdiction to admit aliens to 
citizenship. Two replications filed, first, the Crjminal Court of the 
County of St. Louis had not jurisdiction to naturalize defendant, 
and, second, ud tiel record ; upon which issue was joined. 

An exemplification of the record was offered in evidence, which 
shows that Daniel McGowan, a native of Ireland, applied to be- 
me‘a cocitizen of the United States at the May term, 1867, of the 
Criminal Court of the County of St. Louis, and it appearing he 
had resided in the United States and in the state of Missouri for 
the requisite length of time, and had complied with the law in all 
preliminary matters, he was admitted to citizenship on taking the 
usual oath of allegiance to this government. 

On the trial, the people offered to prove that defendant, prior to 
May 15, 1867, had made no previous declaration of his intention 
to become a citizen ; that he immigrated to the United States after 
he was twenty one years of age ; that he had never served in the 
army or navy of the United States, and that he had not resided in 
the state of Missouri one year previous to his application to be- 
come a citizen; which evidence was excluded by the court. 

In the exclusion of this testimony, the court ruled correctly. 
The record of naturalization of an alien, like any other record of 


that defence has been specially pleaded, setting forth in what the 
fraud consists. No replication had been filed qlleging fraud, or 
that the court had not jurisdiction of the person of the defendant. 
The replication as to jurisdiction is that the court did not have 
jurisdiction of the subject-matter, but does not put in issue the 
jurisdiction of the court as to the person of defendant. Hence 
the evidence was properly rejected. But had the issue been made 
by the pleadings, we are still of opinion the evidence was inad- 
missible. It seems clear, both on principle and authority, that 
a record of naturalization, made by a court of competent jurisdic- 
tion, cannot be impeached in a collateral proceeding, by showing 
that the preliminary steps required by law have not in fact been 
taken. It is upon the principle that such a record, like any other 
judgment of a court, affords complete evidence of its own valid- 
ity. In proceedings of naturalization, matters are submitted to 
the decision of the court, and the presumption will be indulged 
thatthe court heard evidence and was satisfied that the applicant 
had complied with the law; and its findings must be held conclu- 
sive as to all facts recited in the record. Spratt v. Spratt, 4 Peters, 
393; The People v. Pease, 30 Barb. 588 ; Campbell v. Gordon and 
Wife, 6 Cranch, 176; McCarthy v. Marsh, 1 Selden, 263. 

But the principal question in the case is whether the Criminal 
Court of the County of St. Louis had jurisdiction to admit aliens 
to citizenship. Under the act of Congress, any state court, being 
a court of record, having common law jurisdiction, a seal, a clerk 
or prothonotary, has jurisdiction in matters of naturalization of 
aliens. Our enquiry, then, is whether the Criminal Court of the 
County of St. Louis comes within the definition of state courts, 
mentioned in the act of Congress on that subject. 

The Criminal Court of the County of St. Louis was established 
by an act of the general assembly of the state of Missouri, passed 
in 1855, and was given all the original and appellate jurisdiction 
which had been vested in the several circuit courts of the state. 
It is a court of record having a seal and a clerk, and was given 
all the powers, was to perform all the duties, and be subject to the 
restrictions of courts of record as such, according to the provi- 
sions of the laws of the state. The judge of the court was made 
a conservator of the peace, with power to issue writs of habeas cor- 
pus, and determine the same, to administer oaths, take and certify 
recognizances, and exercise all the powers of an examining mag- 
istrate. Gottschalk’s Laws, p. 89. 

Subsequently, by an act of the legislature, the Court of Crim- 
inal Correction in St. Louis county was established and was given 
exclusive original jurisdiction of all misdemeanors under the laws 
of the state of Missouri, committed in the county of St. Louis, the 
punishment of which is by fine or imprisonment in the county 
jail, or beth, except in cases of assault and battery and affrays; 
but this act did not otherwise affect the jurisdiction of the crim- 
inal court. Gottschalk’s Laws, p. roo. 

It will be observed that the Criminal Court of the County of St. 
Louis answers, in every particular, the description of state courts 
designated in the act of Congress, which are given power to natu- 
ralize aliens, if it has ‘common law jutisdiction.” We have no 
courts in this country that derive their existence from the common 
law ; our state courts are all creatures of the organic law, or of 
legislative enactment. Their jurisdiction is not uniform. .Some 
of our courts have only a statutory or special jurisdiction, limited 
as to subjects and amounts in controversy; others have original 
common law jurisdiction, unrestricted as to class of cases and as 
to amounts in controversy. But our state courts, having what is 
called common law jurisdiction, have not that jurisdiction to the 
same extent. By no means. We have courts with common law, 
jurisdiction in civil cases only, and others exclusively in criminal 
causes. It was so with the English courts, that had their origin in- 
and existed under the common law, and derived their jurisdiction 
from that source. Some of them had jurisdiction only in certain 
classes of actions, and others in different and distinct actions, 
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Our statutory courts, although they may not have jurisdiction in 
all cases at law, both criminal and civil, are none the less, for that 
reason, courts with common law jurisdiction. Their character in 
this regard is not determined altogether by the extent of their 
jurisdiction as to subjects over which they may adjudicate. We 
apprehend the state courts mentioned in the act of Congress, as 
having common law jurisdiction, are such as exercise their powers 
according to the course of the eummon law. It was not meant 
they should have all common law jurisdiction over every class of 
subjects, including all civil and criminal matters. If this were 
so, it is apprehended but few courts could be found in any of the 
states that would possess the requisite ‘‘ common law jurisdiction.” 
As a matter of fact, some subjects are excluded from the original 
jurisdiction of circuit courts in this state and in the state of Mis- 
souri; and perhaps no court in either state could be found with 
such extended and unlimited jurisdiction as to include within 
that jurisdiction all subjects determinable in the various courts, 
either under the statute, or under the common law. It may be 
accurately said that a court having jurisdiction only in civil cases 
is nevertheless a court of general jurisdiction, although limited to 
a certain class of cases. The same is true of courts with exclu- 
sive jurisdiction in criminal cases, with no civil jurisdiction. 
Such courts may, and do, exercise their respective powers accord- 
ing to the course of the common law ; and their jurisdiction may, 
with as much propriety as with many of the common law courts 
of England, be said to be general. 

Reference to the act of the legislature in evidence, creating the 
Criminal Court of the County of St. Louis, shows the Circuit 
Court of St. Louis county was thereafter prohibited exercising 
original jurisdiction in any criminal case, or appellate jurisdiction 
of any [criminal] case tried or determined before a justice of the 
peace or other magistrate. By positive statute some matters are 
excluded from the jurisdiction of circuit courts in this state ; but’ 
can it with any propriety be said these courts are not for that 
reason courts of general jurisdiction? The proposition, it seems 
to us, would be absurd. The Circuit Court and Criminal Court of 
St. Lquis county wére created by positive law, and both courts 
may have had jurisdiction given by statute; but that does not 
militate against the proposition that they have common [aw juris- 
diction over all matters submitted to them, and exercise not only 
statutory powers, but powers derived from the common law. 

It was pertinently said in the matter of Martin Comner, 39 Cal. 
g8: ‘‘ The act of Congress does not require that the court shall 
have all the common law jurisdiction which pertains to all classes 
of actions. It is enough that it has common law jurisdiction.” 

In Morgan v. Dudley, 18 B. Monroe, 693, the court, in an elab- 
orate opinion, said: “The act of Congress, in designating the 
state courts that have authority to admit aliens to become citizens 
of the United States, does not describe them as courts of general 
common law jurisdiction, but as courts having common law juris- 
diction, and consequently embracing all that has either limited or 
general common law jurisdiction.” 

In Ex parte Gladhill, 8 Metc. 168, it was held, Chief Justice 
Shaw delivering the opinion of the court, that the Police Court of 
Lowell, being a court of record, having a seal and clerk, end be- 
ing vested with all the civil and criminal jurisdiction of justices of 
the peace, was a court of common law jurisdiction within the 
meaning of the act of Congress, with power to admit aliens to be- 
come citizens of the United States. 

In the People v. Pease, 30 Barb. 588, one question was whether 
the County-Court of New York had jurisdiction, under the act of 
Congress in matters of naturalization. The court said: ‘ The 
county court has common law jurisdiction in the revision of all 
judgments given in justice’s court. The court of appeals is a 
court of general common law jurisdiction, and yet it has no orig- 
nal jurisdiction. The county court, as an appellate court, is in 
like manner a court having common law jurisdiction,” Allusion is 





made, in the opinion of the court, to a decision made by Justice 
McLean of the Supreme Court of the United States, holding that 
the probate courts of the several counties in Ohio had jurisdiction 
in naturalization proceedings, which is said to have been pub 

lished in the ‘‘Law Gazette,” but we have not been able to find 
the case reported anywhere. 

In Ex parte Burkhardt, 16 Tex. 470, it was declared that the 
county courts of that state, though of limited jurisdiction, yet had 
common law jurisdiction within the meaning of the act of Con- 
gress. 

In Mills v. McCabe, 44 Ill. 194, it was held that the “ Marine 

Court of the City-of New York” was not a court of record within 
the meaning of the act of Congress conferring jurisdiction upon 
state courts to admit aliens to citizenship. That court was created 
by statute, its jurisdiction defined, and, as we understand, was a 
court of record for some purposes, but not for all. The proceed- 
ings on trial were informal, the pleadings oral, and, in technical 
strictness, there was no judgment-roll. De La Faniers v. Jack- 
son, 4 E. D. Smith, 477. 
‘ It was in view of the fact that the courts of New York had thus 
characterized the “Marine Court,” declaring its proceedings in 
part oral, that this court, in its opinion, said: ‘‘ Having been de- 
cided by competent authority to be a court of record only to the 
extent that it was declared by statute, and not to possess other 
powers incident to such a court, we are not authorized to hold it a 
court of record; and it was then added: ‘A fair and reason- 
able construction of the act of Congress requires us to hold that 
only a court of record for general and not special purposes was 
intended to be embraced.” 

The case of Knox County v. Davis, 63 Ill. 405, declares that 
the court intended to be embraced in the act of Congress was one 
that exercised a general, although it might be a common law juris 
diction limited as to the sum or amount in controversy, and, it 
may bé, where some kinds of actions are excluded. The conclu- 
sion was that the county court in this state, as organized under the 
constitution of 1848, did not have jurisdiction to admit aliens to 
citizenship, and the reason assigned is that that court had no 
general common law jurisdiction in any matters. It is conceded 
those courts exercised a general and limited jurisdiction in the 
settlement of estates, and in all matters pertaining thereto; but 
that jurisdiction, it is said, was strictly statutory. The common 
law jurisdiction in actions of debt or assumpsit was limited to cer- 
tain persons in their official capacity, and limited also as to the 
sum or amount in controversy, and hence the conclusion was 
reached that it had no common law jurisdiction within the mean- 
ing of the act of Congress. 

But we are satisfied, on more mature reflection and a fuller 
examination of the reported cases, that this case, in so far as it 
held that the county courts of this state, as organized under the 
constitution of 1848, had no jurisdiction to grant naturalization, is 
in conflict with those authorities, and that it should be overruled 
and so modified as to conform to the construction generally given 
to the act of Congress upon the subject of naturalization, which, 
under the constitution, should be uniform. The construction of 
the act should be, as far as practicable, uniform by the decisions 
in the several states, in order that naturalization of aliens, valid by 
the decisions of the courts of one state, may not be declared in- 
valid by the courts of another state. 

It seems clear, upon authority, as well as upon construction of the 
federal statute, that the courts designated in the act of Congress, 
which have jurisdiction conferred upon them to hear and deter- 
mine applications for naturalization, need not possess general com- 
mon law jurisdiction over all classes of actions, but must be 
courts of record for all purposes, possessing powers incident to 
such courts, with common law jurisdiction over all subjects upon_ 
which they have authority to adjudicate, and must exercise their 
powers accordingly to the course of the common law. 
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Our conclusion is, that the Criminal Court of the County of St. 
Louis is such a court, and, it being shown to have “ common law 
jurisdiction” within the meaning of the act of Congress in rela- 
tion to naturalization, it was therefore competent to admit defend- 
ant to all the rights of citizenship. 

The judgment of the circuit court must be affirmed. 

JUDGMENT AFFIRMED. 


BREESE, J.—I do not concur in this opinion. 





Homesteads—Joint Tenancy. 
SEYMOUR TARRENT v. JOHN SWAIN.* 
Supreme Caurt of Kansas, 1875. 


Hon. S. A. Kineman, Chief Justice. 
“ D. M. VALENTINE, 


“ DD, J. BREWER, } Associate Justices. 


1. Homestead—Equitable Estate will Support—Construction of Statute. 
—Where a person resides upon, and occupies a certain piece of land, he may acquire a 
homestead interest therein, under the homestead laws of Kansas, although he may have 
only an equitable interest in the land. 


2. . Joint-Tenant may acquire, when.—Where a person owns anun- 
divided half of a certain piece of land, and resides upon, and occupies the land with his 
family, he may acquire a homestead interest in the land under the exemption laws of 
Kansas, so far as such interest does not conflict with the rights and privileges of his co- 
tenant. 


Error to the Cowley County District Court. 
VALENTINE, J., delivered the opinion of the court. 


This petition in error is presented in this court for the purpose 
of reversing an order of the District Court of Cowley county, 
Kansas, overruling a motion of the plaintiff in error to set aside a 
sheriff's sale. On October 27, 1873, said district court rendered 
two judgments in an action in which John Swain, defendant in 
error, was plaintiff, and Seymour Tarrent, plaintiff in error, was 
defendant. The first judgment was, that Tarrant should pay to 
Swain, on or before December 31st, 1873, $452.63; and that 
Swain should then convey to Tarrent the undivided half of lot 
11, block 129, in the city of Winfield, Cowley county, Kansas. 

The other judgment was in favor of Swain and against Tarrant 
for $226.71. This second judgment was merely a personal judg- 
ment and had no connection whatever with said lot. Ever since, 
and before said judgments were rendered, Tarrent and his family 
have resided on said lot, claiming the same as their homestead. 
On November 19, 1873, an execution was issued on said second 
judgment, and levied, December 17, 1873, on the undivided half 
of said lot. Tarrent paid to Swain the amount required by said 
first-mentioned judgment within the time prescribed by the judg- 
ment, and the said Swain conveyed to said Tarrent, by his deed 
of quit-claim, said property, as required by said decree, on the Ist 
day of January, 1874. On February 9, 1874, said property was 
sold at sheriff's sale on said execution, and this is the sale now in 
controversy. We suppose the only question involved in this case 
is, whether said property was exempt from said execution and sale 
by virtue of the homestead exemption laws. We think it was. 
Both parties admit, and in fact claim, that at the time said judg- 
ments were rendered, and at the time said execution was issued 
and levied, Tarrent had an equitable interest in said property. 
Tarrent claims that this equitable interest was sufficient to uphold 
his homestead claim, and Swain claims that it was sufficient to 
uphold the levy of said execution. We think it was sufficient to 
uphold either in the absence of the other; and as the homestead 
claim is prior in time to the levy of said execution, and indeed 
prior in time to the rendering of the judgment upon which said 
execution was issued, it is prior in right and paramount to any 
claim founded upon said execution. If Tarrent’s*equitable in- 
terest in said property was sufficient to uphold the levy of the ex- 


*Reported for this Journal by M. A. Low, Esq., of Gallatin, Mo. 











ecution, we know of no good reason why it should not be con- 
sidered sufficient to uphold the homestead claim, and if it was not 
sufficient to uphold the levy, then manifestly the sale of the prop- 
erty should have been set aside. That an equitable interest in real 
estate, or an interest less than a freehold will uphold a homestead 
interest, see McKee v. Wilcock, 11 Mich. 358; Pelan v. De Bev- 
ard, 13 Iowa, 53; McCabe v. Muzzuchelli, 13 Wis. 478; Blue v. 
Blue, 38 Ill. 9; Conklin v. Foster, §7 Ill. 104. But it is claimed 
that Tarrent owns only the undivided half of said lot, and that 
such an interest in property is insufficient to uphold a homestead 
claim. We can perceive no good reason why this should be so 
under our broad and comprehensive homestead provisions. Thorn 
v. Thorn, 14 Iowa, 49; McClary v. Bixby, 36 Vt. 554. The laws, 
however, of the various states upon this subject differ, and several 
decisions may be found on the other side of the question. Of 
course a tenant in common can obtain no such homestead interest 
as will interfere with the rights or interests of his co-tenant or any 
person rightfully holding under his co tenant. But this is prob- 
ably the only limitation upon his acquiring a homestead interest 
in such property. Third parties can not say, that, because a ten- 
ant in common can not obtain such a homestead interest as will 
defeat or destroy the interests of his co tenant, therefore he 
can not obtain any homestead interest at all. Neither can his co- 
tenant question his right to acquire a homestead interest in the 
property so long as such co-tenant is allowed to enjoy all his 
rights and privileges in and to said property as a co tenant. 
There is a vast difference between holding property as tenants in 
common and holding itas a copartnership. Each co-tenant has a 
known, absolute, fixed and determinate individual interest in the 
property ; no co-partner has any such interest in co-partnership ; 
the whole of the property belongs to the co-partnership itself as 
an aggregate and individual entity ; and no member thereof has 
any specific interest in any article of property belonging to the 
copartnership. His interest is merely to share in the profit or 
profit and loss and receive dividends made from time to time and- 
at the final closing up of the copartnership; and he really has no 
interest as an individual in any specific article of the property be 
longing to the copartnership. ; 

The order of the court below will be reversed and cause re- 
manded for further proceedings, 

All the justices concurring. 

JUDGMENT REVERSED. 

NOTE.—The only provision of the Kansas statutes that seems to bear on 
the question involved in the above decision, is as follows: 

‘A homestead to the extent of one hundred andsixty acres of farming land, 
or of one acre Within-the limits of an incorporated town or city, occupied as a 
residence by the family of the owner,together with all the improvements on the 
same, shall be exempt from forced sale under any process of law, and shall 
not be alienated without the joint consent of husband and wife when that re- 
lation exists,” 1 Stat. Kans. ch. 38, 2 1. 

The decision can not be fairly placed on any peculiar provision of the Kan- 
sas statutes, but it is fully supported by the case of Thorn v Thorn, therein 
cited. McClary v Bixby is no authority for holding that under a statute like 
that of Kansas, a joint-tenant may acquire a homestead inthe joint estate. 
In that case the statute provided that the widows and minor children “ shall 
be respectively seized of the same estate in such homestead as that which such 
housekeeper or head of a family should have died seized,’’ and the court said 
that this provision “strongly implies thatit was the design of the statute to se- 
cure a homestead right in lands to which the title of the husband and father 
was limited and special.” 

In Horn v, Tufts, 39 N. H. 478, where the husband alone sold and conveyed 
the undivided half of the homestead to his daughter, who with her husband 
occupied it in common with her father and mother, it was held, that 
on the death of the father, the mother was entitled to a homestead 
in one-half the premises, But the point in controversy, was as to whether she 
was entitled to a homestead in the whole premises ; it was expressly conceded 
that she was entitled to a homestead in the half unconveyed, For that rea- 
son the case is little or no authority on the point now under consideration. 

The only other case, so far as Ihave noticed, which supports the Iowa de- 
cision, is Williams v, Wetherel, 37 Texas, 130. In Tomlin v. Hilyard, 43 Ill. 
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300, there was a parol partition, accompanied by separate possession before 
the lien of the judgment attached. 

Wolf v. Fleishacker, 5 Cal. 544, is the leading case in opposition to the 
doctrine of the principal case. It was there said: ‘‘ The statute did contem- 
plate that homesteads should be carved out of land held in joint tenancy, or 
tenancy in common, because it has not provided any mode for their separa- 
tion and ascertainment. All of the questions of excess of value, appraisement 
and division between debtor and creditors, would arise only to give 
complicity toa state of facts, for which no provision of the statute 
seems to be adequate, and would necessarily force into litigation, 
or at least into care and trouble, the innocent co-tenant, who would 
then ‘be subject to annoyance, without any fault of their own. If 
the policy of the land was to extend to such cases, it would be more clear 
and explicit in its declarations, so that joint-owners of land would at least be 
made aware of additional contingency attached to the form of their title." And 
see to the same effect Geblin v. Jourdan, 6 Cal. 416. (Where the land was held 
by the husband and wife and their children as tenants—common). Reynolds 
v. Pixley, Ib. 167; Kellersberger v. Kopp, Ib. 565; Elias v. Verdugo 27 Cal. 
418 ; Seaton v. Son. 32 Cal. 481 ; Cameto v. Dupuy, 47 Cal. 79. 

In construing a statute quite similar to the Kansas statute, as far as this 
question was concerned, the Supreme Court of Massachusetts held that only 
a sole owner was entitled to a homestead. Chapman, J., in delivering the 
opinion of the court, said: ‘If the legislature had intended to include own- 
ership or possession in common, they would have been likely to make provi- 
sion as to how many tenants in common may have homesteads in the same lot or 
building, to regulate the relations existing between them while the estate was 
undivided ; and to mention the effects of partition. It is manifest that partition 
might greatly increase or diminish the value of a homestead estate, or destroy 
it altogether in some cases."" Thurston v. Maddocks, 6 Allen, 427. 

In West v. Ward, 26 Wis. 579, it.was held, approving the California and 
Massachusetts cases, that a homestead could not be acquired in any other 
than an estate in severalty. Paine, J., in delivering the opinion of the court, 
said: “ The occupant need not have a perfect title; but whatever his interest 
may be, the occupancy, in order to constitute a homestead, must be of some 
specific portion, capable of being set apart-by metes and bounds, and thus 
separated from that which is not exempt.” : 

The law allows the owner to select the portion he will claim as a homestead. 
lt provides that when a levy is made upon the lands of one whose homestead 
has not been selected, and set apart by metes and bounds,“ he may then 
make the selection, and notify the officer what he regards as his homestead. 
It further provides that if the plaintiff in the execution is dissatisfied with the 
quantity thus selected, the officer shall cause a survey to be made, beginning at a 
point to be designated by the owner, and set off the proper amount in a com- 
pact form, including the dwelling house. It is obviously impracticable to ap- 
ply any of these provisions to an undivided interest, in real estate. The debtor 
owns nothing in severalty, It would, therefore, be inpossible to set off for 
him any specific portion, which might not, on a partition, fall to some of his 
co-tenants, In all cases, therefore, where the amount of land is large enough 
to leave the debtor more than the quantity exempt from execution, it would 
be practically impossibie to apply the provisions of an exemption law to an 
undivided interest. And if this is so, it shows that the statute intends that the 
claim of a homestead shall be made only in respect to that which the party 
owns and occupies in severalty, * * * * It might also very reasonably 
provide that a homestead might be claimed in any undivided interest, estab- 
lishing at the same time some mode by which it should be set apart and as- 
certained. Perhaps such provisions would be no more than the spirit of the 
constitutional provision upon this subject fairly requires. But the legislature 
has done neither, and the courts can not supply the defect, if itis one."’ And 
see Amphlett v. Hibbard 29 Mich. 298. 

Under a statute that provided “‘ that a homestead consisting of * * * a 
quantity of land not exceeding in amount one lot, being within an incorporated 
town, city, or village, shall not be subject to judgment liens or execution 
sales,” the Supreme Court of Minnesota held that a homestead consisting of 
an undivided half of two lots was not exempt. In that case it was said: ‘* The 
general rule is that all property of a debtor is applicable to the payment of his 
debts. The effect of the exemption laws is to create exceptions to this general 
Tule, so that a debtor claiming an exemption of any portion of his property, 
must bring himself strictly within the terms of the law allowing exemptions, 
otherwise the general rule must take its course. In other words, it is for the 
debtor to put his finger upon the provision, the statute, which, by its terms, 
withdraws the property claimed from the operation of the general rule re- 
ferred to, Whatever might be thought of the propriety of excluding the ex- 
emption law so that it would include property other than such as is now ex- 
empted, in order to fully carry out the legislative purpose of such law, and 
the constitutional provisions relating thereto, it is not for this court to do by 





construction what should be done by legislation. The homestead law should 
be fairly, perhaps liberally interpreted, but must not be strained. And inter- 
preting in accordance with these rules the provision involved in this case, the 
plaintiff's position can not be sustained. An undivided half of the two entire 
lots is not a guantity of land not exceeding in amount one lot. It is rather an 
interest or estate in a quantity of land exceeding in amount one lot, and 
therefore, we think, jtis not covered by the terms of the statute, and is not ex- 
empt.”” Ward v. Huhn, 16 Minn. 159. 

The homestead law of Missouri contains a provision similar to that of the 
Vermont statute above referred to, and as our statute is copied from Vermont, 
the construction placed upon it by the courts of that state would probably be 
followed here. Skouten v. Wood, 57 Mo. 380. But it will he observed that by 
our law the homestead exemption is made to date from the time of filing the 
deed of the homestead for record. An equitabte estate, not evidenced by 
recorded deed, would not support a homestead. 1 Wag. Stat. 698, 2 7. 

M.A. L. 





National Banks and State Usury Laws. 


THE FARMERS’ AND MECHANICS’ NATIONAL BANK OF 
BUFFALO, PLAINTIFF IN ERROR, v. PETER C. DEAR- 
ING, 


Supreme Court of the United States, No. 502—October Term, 
1875. 

The laws of a state prescribing forfeitures for the taking of usurious interest, do not 
apply to the national banks, but such banks are subject only to the forfeitures prescribed 
by the national banking act. [Concurring in Davis v. Randall, rr5 Mass. 547; Central 
National Bank v. Pratt, Id. 539 ; Second Nat. Bank v. Brown, 72 Penn. St., 209; First 
Nat. Bank v. Gurlinghouse, 22 Ohio St. 492; and Wiley v. Starbuck, 44 Ind. 198 ; and 
overruling First Nat. Bank v. Whitehall, 50 N. Y. 100.] 


In error to the Court of Appeals of the State of New York. 

Mr. Justice Swayne deliverd the opinion of the court. 

The question presented for our determination involves the con- 
struction of the provisions of the national bank act of Congress of 
the 3d of June, 1864, 13 Stat. 99, upon the subject of the interest 
to be taken by the institutions organized under that act. 

The plaintiff in error is one of those institutions. The 30th sec- 
tion of the act declares ‘‘that every association may take, receive, 
reserve and charge on any loan or discount made, or upon any 
note, bill of exchange, or other evidences of debt, interest at the 
rate allowed by the laws of the state or territory where the bank is 
located, and no more, except that where by the laws of any state 
a different rate is limited for banks of issue organized under state 
laws, the rates so limited shall be allowed for associations organ- 
ized in any such state under this act. And when no rate is fixed 
by the laws of the state or territory the bank may take, receive, re- 
serve, or charge a rate not exceeding seven per centum, and such 
interest may be taken in advance, reckoning the days for which 
the note, bill, or other evidence of debt has to run. And the 
knowingly taking, receiving, reserving, or charging a rate of inter- 
est greater than aforesaid, shall be held and adf&dged a forfeiture 
of the entire interest which the note, bill, or other evidence of debt 
carries with it, or which has been agreed to be paid thereon. And 
in case a greater rate of interest has been paid, the person or per- 
sons paying the same, or their legal representatives, may recover 
back in any action of debt, twice the amount of interest thus paid 
from the association taking or receiving the same ; Provided, That 
such action is commenced within two years from the time the 
usurious transaction occurred. But the purchase, discount, or sale 
of a bona fide bill of exchange, payable at another place than the 
place of such purchase, discount, or sale, at not more than the cur- 
rent rate of exchange for sight drafts, in addition to the interest, 
shall not be considered as taking or receiving a greater rate of in- 
terest.” 

The facts of the case are few and simple. On the 2d of Sep- 
tember, 1874, it was agreed between the parties that Dearing 
should make his promissory note to one Deitman for $2,000, pay- 
oble one month from date, and that the bank should discount the 
note for Dearing at the rate of interest of ten per cent. per annum, 
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This agreement was carried out. The bank received the note 
and paid to Dearing the sum of $1,981.67. The discount reserved 
and taken was $18.33. The rate of interest which the bank was 
legally authorized to take was seven per cent. per annum. The 
excess reserved over that rate was $5.50. Dearing failed to pay 
the note at maturity. The bank thereupon sued him in the Supe- 
rior Court of Buffalo. He answered that the agreement touching 
the discount was usurious, corrupt and illegal ; that it avoided the 
note ; and that he was in no wise liable tothe plaintiff. The court 
sustained this defence and gave judgment for the defendant. 

At a general term of that court the judgment was affirmed, and 
the judgment of affirmance was subsequently affirmed by the court 
of appeals. 

No searching analysis is necessary to eliminate the several pro- 
visions of the section to be considered to develop the true mean- 
ing of each, and to draw the proper conclusions for all of them 
taken together. 

(1) The rate of interest chargeable by each bank is to be that 
allowed by the law of the state or territory where the bank is 
situated. 

(2) When by the laws of the state or territory a different rate 
is limited for banks of issue organized under the local laws, the 
rate so limited is allowed for the national banks. 

(3) Where no rate of interest is fixed by the laws of the state 
or territory the national banks may charge at a rate not exceed- 
ing seven percent. per annum. 

(4) Such interest may be reserved or taken in advance. 

(5) Knowingly reserving, receiving, or charging “a rate of in- 
terest greater than aforesaid shall be held and adjudged a forfeit- 
ure of the interest which the note, bill, or other evidence of debt 
carries with it, or which has been agreed to be paid thereon.” 

(6) If a greater rate has been paid, twice the amount so paid 
may be reserved back, provided suit be brought within two years 
from the time the usurious transaction occurred. 

(7) The purchase, discount, or sale of a bill of exchange, paya- 
ble at another place, at not more than the current rate of exchange 
on sight drafts, in addition to the interest, shall not be considered 
as taking or reserving a greater rate of interest than that permitted. 

These clauses, examined by their own light, seem to us too clear 
to admit of doubt as to anything to which they relate. They form 
a system of regulations. All the parts are in harmony with each 
other, and cover the entire subject. 

But it is contended that the phrase, ‘‘a rate of interest greater 
than aforesaid,’’ as it stands in the context, has reference only to 
the preceding sentence, which relates to banks where no rate of 
interest is fixed by law, and that hence it leaves the consequences of 
usury, where such rate is fixed, to be governed wholly by the local 
law upon the subject. This in the state of New York, would, in 
all such cases, remder the contract a nullity, and forfeit the debt. 
Such the court of appeals held to be the law vf this case, and ad- 
judged accordingly. Neither of these views can be maintained. 
The collection of the terms in question does not gramatically require 
such aconstruction. Viewed in this light the phrase is as much ap- 
plicable to both the foregoing clauses as to the next preceding one. 
The point to be sought is the intent of the law-making power. The 
offence of usury under this section is as great where the local law 
does not as where it does define the rate of interest. The same con- 
siderations apply in both cases: Why should Congress punish in 
one class of cases, and, so far as its action is concerned, exempt in 
the other? Why such discrimination? The result would be that 
in Pennsylvania, where the contract would be void only as to the 
unlawful excess, the bank would lose nothing but such excess, while 
in New York, under a contract precisely the same, except as to the 
identity of the lender, the entire debt would be lost to the bank. 
This would be contrary to the plainest principles of reason and 
justice. A purpose to produce or permit such a state of things 
ought not to be imputed to Congress, unless the circumstances are 
so cogent as to render that result inevitable. We find nothing 





within the scope of the subject of that character. 

The second proposition—that the state law, including its penal- 
ties, would apply if the first proposition be sound—is equally un- 
tenable. If the construction contended for were correct the state 
law would have no bearing whatever upon the case. 

The constitutionality of the act of 1864 is not questioned. It 
rests on the same principle as the act creating the second bank of 
the United States. The reasoning of Secretary Hamilton and of 
this court in McCulloch v. Maryland, 4 Wheat. 316, and in Osborne 
v. The Bank of the United States, 9g Wheat. 708, therefore applies. 
The national banks organized under the act are instruments de- 
signed to be used to aid the government in the administration of 
an important branch of the public service. They are means ap- 
propriate to that end. Of the degree of the necessity which ex- 
isted for creating them Congress is sole judge. 

Being such means, brought into existence for this purpose, and 
intended to be so employed, the states can exercise no control over 
them, nor in any wise affect their operation, except in so far as 
Congress may see proper to permit. Anything beyond this is “an 
abuse, because it is the: usurpation of power which a single state 
can not give.” Against the national will ‘‘ the states have no 
power, by taxation or otherwise, to retard, impede, burthen, or in 
any manner control the operation of the constitutional laws enacted 
by Congress to carry into execution the powers vested in the gen- 
eral government.” Bank of the U.S. v. McCulloch, supra; Wes- 
ton and others v. Charleston, 2 Peters, 466; Brown v. Maryland, 
12 Wheat. 419 ; Dobbins v. Erie County, 12 Wheat. 419. 

The power to create carries with it the power topreserve. The 
latter is a corollary from the former. 

The principle announced in the authorities cited is indispensable 
to the efficiency, the independence, and indeed to the beneficial ex- 
istence of the general government. Otherwise it would be liable, 
in the discharge of its most important trusts, to be annoyed and 
thwarted by the will or caprice of every state in the Union. Infi- 
nite confusion would follow. The government would be reduced 
to a pitiable condition of weakness. The form might remain, but 
the vital essence would have departed. In the complex system of 
polity which obtains in this country, the powers of government 
may be divided into four classes: those which belong exclusively 
to the states; those which belong exclusively to the national gov- 
ernment; those which may be exercised concurrently and inde- 
pendently by both ; and those which may be exercised by the states, 
but only with the consent, express or implied, of Congress. 
Whenever the will of the nation intervenes exclusively in this class 
of cases, the authority of the state retires and lies in abeyance un- 
til a proper occasion for its exercise shall recur. Gilman v. Phila- 
delphia, 3 Wall. 713; Ex parte McNeil, 13 Wall. 240. The power 
of the states to tax the existing national banks lies within the cat- 
egory last mentioned. 

It must always be borne in mind that the constitution of the 
United States, ‘‘and the laws which shall be made in pursuance 
thereof,” are ‘‘the supreme law of the land’”’ (Const. art. 6), and 
that this law is as much a part of the law of each state, and as 
binding upon its authorities and people, as its own local constitu- 
tion and laws. 

In any view that can be taken of the 30th section the power to 
supplement it by state legislation is conferred neither expressly 
nor by implication. There is nothing which gives support to such 
a suggestion. 

There was reason why the rate of interest should be governed 
by the law of the state where the bank is situated, but there is 
none why usury should be visited with the forfeiture of the entire 
debt in one state and with no penal consequence whatever in an- 
other. This we think would bé unreasonable and contrary to.the 
manifest intent of Congress. - 

Where a statute prescribes a rate of interest, and simply for- 
bids the taking of more, and more is contracted for, the contract 
is good for what might be lawfully taken and void only as to the 
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excess. Burnhisel v. Wright, Assignee, 22 wall. (now in the 
press) ; German v. Calvert, 12 Serg. & R. 46. Forfeitures are not 
favored in the law. Courts always incline against them. Marshall 
v. Vicksburgh, 15 Wall. 156. When either of two constructions 
can be given to a statute, and one of them involves a forfeiture, 
the other is to be preferred. Vattel, 29th Rule of Construction. 
Where a statute creates a new offence,and denounces the penalty, 
or gives a new right and declares the remedy, the punishment or 
the remedy can be only that which the statute prescribes. Stafford 
v. Ingersoll, 3 Hill, 38; First Nat. Bk. of Whitehall v. Lamb, 57 
Barb. 429. The 30th section is remedial as well as penal, and it 
is to be liberally construed to effect the object which Congress 
had in view in enacting it. Gray v. Bennet, 3 Met. 539. The 46th 
section of the bankingact of February 25, 1863, 12 Stat. 679, de- 
clared that reserving or taking more than the interest allowed 
should “be held and adjudged a forfeiture of the debt or demand.” 
In the act of 1864 the forfeiture of the debt is omitted, and there 
is substituted for it the forfeiture of the interest stipulated for, if it 
had only been reserved, and the recovery of twice the amount 
where the interest had been actually paid. In the revised statutes 
of the United States of the 22d of June, 1874, 1011, the provisions 
of the 30th section of the act of 1864 are divided into two sections, 
and the language is so changed as to render impossible in that 
case the same construction as that of the 30th section contended 
for by the counsel of the defendant in errorinthis case. In the 
‘act to amend the usury laws of the District of Columbia,” of the 
22d of April, 1870 (16 Stat. 91), it is provided that six per cent. 
per annum shall be the lawful rate of interest, but that parties may 
contract for ten per cent., and that if more than ten per cent. 
be contracted for, the entire interest shall be forfeited, and that 
only the principal debt shall be recoverable. It is further declared 
that if the unlawful interest has been paid it may be recoverd 
back, provided it be sued for within a year. It is declaredin the last 
section that this act shall not affect the banking act of 1864. This 
later legislation shows the spirit by which Congress was anima- 
ted in passing the 30th section of the act here under consideration, 
and.is not without value as affording light whereby to ascertain 
the true meaning of that section, if there could otherwise be any 
doubt upon the subject. 

This section has been elaborately considered by the highest 
courts of Massachusetts, of Pennsylvania, of Ohio, and of In- 
diana. Davis, Receiver, v. Randall, 115 Mass. 547; Central Nat'l 
Bk. v. Pratt, Id. 539; Second Nat'l Bank of Erie v. Brown, 72 
Penn. St. 209 ; First Nat'l Bank of Columbus v. Gurlinghouse, 22 
Ohio St. 492; Wiley v. Starbuck, 44 Ind. 198. In all these cases 
views were expressed in conflict with those maintained inthe First 
Nat’l Bank of Whitehall v. Lamb ef a/. 50 New York Rep too. 
This adjudication controlled the result of the litigation between 
these parties. 

Upon reason and authority we have no hesitation in coming to 
the conclusion that there is error in the case before us. 4 

The plaintiff below was entitled to recover the principal of the 
note sued upon, less the amount of the interest unlawfully re- 
served. Whether he was entitled to recover interest upon the 
amount of the principal so reduced, after the maturity of the note, 
is a point which has not been argued, and upon which we express 
no opinion. 

The judgment of the court of appeals is reversed, and the case 
will be remanded with directions to proceed in conformity with 
this opinion. : 





—IT is understood that the Pullman Palace Car Company is about to com- 
mence a suit against Wagner and the Michigan Central Railroad to restrain 
the latter from using various inventions of Pullman. Eminent counsel, including 
Senator Conkling, of New York, Ashley, of Detroit,and D. Darwin Hughes, 
of Grand Rapids, have been retained by the Pullman Company. Mr. Cor- 
nelius Vanderbilt, interested in the Wagner cars, sometime since refused to 
admit the Pullman cars on his roads. The public are interested in this fight, 
because it may result in the overthrow of an expensive monopoly. 





Banks and Banking— Special Deposits — Ultra 
Vires. 


THE FIRST NATIONAL BANK OF MANHATTAN v. THE 
CITIZENS BANK OF TOPEKA, 


United States Circuit Court, District of Kansas, October, 1875. 


Before Hon. C. G. Foster, District Judge. 


1. Construction of Bank Charter—Power to Receive Special Deposits.— 
The Citizens Bank of Topeka, Kansas, was chartered, with power, among other things, 
**to carry on the business of receiving money on deposit, and to allow interest thereon, 
giving to the person depositing credit therefor.”’ He/d, that this language did not confer 
upon the bank the power to receive special deposits. 

2. Case in Judgment.—The plaintiff caused an attachment to be levied 
upon thecattle of a debtor, and subsequently agreed to permit him to drive them to the 
Indian Territory, the plaintiff assuming the risk of any other creditor attaching the 
cattle, before they should arrive at their destination, not later than November 27; in 
consideration of which the debtor executed, with others, a note, which, together with a 
sum of money, he deposited with the defendant bank, subject to the condition that if the 
cattle should be attached before they reached the Indian country, by other creditors of 
the debtor, and before November 27, then the note and money were to be handed back 
to Johnson, one of the makers. If, however, the cattle were not so attached, then the 
note and money were to be delivered to the plaintiff. A sham attachment was sued out 
and levied on the cattle while en route for the Indian country ; and thereupon the cash- 
ier of the defendant bank was induced to deliver the note and money to Johnson. He/d, 
that the cashier acted in a position analogous to that of a stakeholder; that in so doing 
he was not acting within the scope of his implied authority; that the bank could not 
legally undertake such a transaction ; it was u/tra vires, and therefore the bank was 
not bound. 


G. C. Clemens, for plaintiff; W. P. Douthitt, for defendant. 

Foster, J.—In the month of November, 1874, the First National 
Bank of Manhattan levied an attachment on a lot of cattle be- 
longing to Andrew Wilson, taken for a debt owing by Wilson to 
said bank. Thereupon Wilson and the said Manhattan Bank 
made an arrangement in substance as follows: The Manhattan 
Bank was to release its attachment on said cattle, and Wilson was 
to be permitted to drive them to the Indian country, and the Man- 
hattan Bank to take the risk of any other creditor of Wilson 
attaching said stock before it arrived at its destination, not 
later than November 27, and in consideration thereof Wilson was 
to make a note for the sum of $6,424, with certain other names to 
it, and this note, tegether with $750 in money, was to be placed, 
and was placed, in the hands of J. Thomas, Cashier of The Citi- 
zen’s Bank of Topeka, to be held under certain instructions, and 
to be paid over to either the Manhattan Bank or to E. Johnson, 
one of the signers on the note, as the following contingency might 
determine, to-wit : 

If the cattle should be attached before they reached the Indian 
country by Wilson's creditors, and before November 27th, then 
said cashier was to deliver the note and money back to Johnson, 
If, however, the cattle were not so attached, then the note and 
money were to be delivered to the said First National Bank. 

Under this arrangement the cattle were turned over to Wilson 
and Johnson ; and those parties, in order to cheat and defraud the 
said First National Bank, while said cattle were en route for the In- 
dian country, got up a sham attachment, and pretended to have 
the sheriff of Sumner county seize said cattle, and thereon induced 
Mr. Thomas, Cashier of the Citizen's Bank, on the strength of 
said attachment, to deliver back to them the said note and money, 
The evidence showed that said attachment was a mere sham; 
that the cattle were all the time held by Wilson and Johnson, and 
were safely got into the Indian country; and that Mr. Thomas was 
warned by the attorney of the Manhattan Bank before delivering 
the deposit, that such was the case, and was cautioned not to pay 
the deposit to Johnson or Wilson. The agreement was not in® 
writing, nor did the cashier give any receipt for said deposit, nor 
was any consideration to be paid the said cashier or the Citizen's 
Bank. After the delivery of the note and money as aforesaid, 
and in March, 1875, the plaintiff, the First National Bank of Man- 
hattan, brought this suit against the Citizen’s Bank to recover the 
value of said note and money ; and at the April term of this court 
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the case was tried before a jury, and the plaintiff obtained a vir- 
dict against defendant for $7,200. 

The question presented by this motion is briefly this: Did Mr. 
Thomas, the cashier of the defendant bank, act within the scope 
of his authority as such cashier in this transaction? In other 
words, did the Citizens’ Bank become liable to the Manhattan 
Bank by reason of the action of said cashier? The defendant 
bank was organized under an act of the legislature of the state of 
Kansas, Genl. Stat. p. 225, sec. 127. The law gives the power to 
the bank, among other things, to “carry on the business of re- 
ceiving money on deposit, and to allow interest thereon, giving to 
the person depositing credit therefor.” 

The question resolves itself intotwo points. 1. Had the bank 
the power under its charter to receive special deposits? 2. Was 
this a special deposit? 

I. The law is well and definitely settled that a corpora- 
tion is a creature of the law, and possesses only such pow- 
ers as the charter of its creation confers upon it, either expressly 
or incidentally thereto. Trustees of Dartmouth College v. Wood- 
ward, 4 Wheat. U. S. 636.; Perrine v. Canal Co. 9 How. U.S. 172. 
The act of incorporation is to them an enabling act; it gives 
them all the power they possess. Head v. Ins. Co. 2 Cranch, 169. 

The power to receive special deposits is not expressly given by 
the law; is it incidental to the powers given ? Perhaps I need go 
no further on this question than to say it is extremely doubtful. 
There is a line of decisions starting with the Essex Bank Case, 17 
Mass. 497, which holds it to be one of the incidental powers of a 
bank to receive special deposits. However, by several late and 
well reasoned cases of the highest courts of different states, this 
doctrine is denied or questioned. 

In Wiley v. First Nat'l Bank, Sup. Court of Vermont (2 CENT. 
L. J. 271, note), it was decided that national banks created under 
the act of Congress have no power to bind themselves by receiv- 
ing special deposits, and no action can be maintained against the 
bank for any such deposit left with the cashier and notreturned. 

In the Ocean Nat'l Bank case the Court of Appeals of New 
York very clearly foreshadows its views, and refers to the Ver- 
mont decisions approvingly. 2 CENT. L. J. 267. 

In Unckler v. First Nat. Bank, the Court of Appeals of Maryland 
held that national banks can not, under the powers conferred by 
the act of Congress, engage in the business of selling railway 
bonds on commission. 2 CENT. L. J. 471. 

By the Act of Congress the powers conferred on national banks 
is fully as comprehensive as the powers given by the act of the 
legislature under which that defendant bank is incorporated. The 
actof Congress uses the words “receiving deposits.” The act 
of the Legislature uses the words “receiving money on deposit.” 
It would seem that if the former words would not comprehend a 
special deposit, the latter certainly could not. 

II. But was this transaction a special deposit with the defendant 
bank, within a fair construction of those terms? The object of 
depositing money, papers, or other valuables in a bank, is safety 
from loss by theft, fire, or other means. The cashier receives the 
deposit and undertakes to deliver it on demand to the person mak- 
ing the deposit or his order. There is norisk assumed of deliv- 
ering it to the wrong person, and no controversy as to who is to re- 
ceive it. 

How was it in this case? The purpose of placing this deposit 
in Mr. Thomas’ hands was not safety alone, but to place it in the 
possession of a person in whom both parties had confidence, and 
in whose judgment and integrity both parties could rely, judg- 
ment sufficient to determine and decide when the contingency 
should arise which was named in the argeement and to deliver it to 
the person entitled thereto. The property was beyond the reach, 
of either party until an uncertain event should occur which was to 
decide which party was entitled to it, and in determining which 
party was entitled to the deposit, the cashier was called 





upon to decid® which party was the owner of it—a question 
about which the parties might and did actually disagree. The 
cashier occupied very closely the position of a stake-holder, 
and was compelled to decide who was the winner; and he 
assumed the liabilities of one occupying that position. It 
seems to me impossible to hold that in assuming such respon- 
sibility he was acting for the bank of which he was cashier 
or within the scope of his implied authority, or that by any fair 
construction of the law the defendant bank could legally undertake 
such a transaction. It was u/fra vires, and the motion to set aside 
the verdict must be sustained. 





Patent Law—Reissues. 


THE UNITED STATES AND FOREIGN SALAMANDER 
FELTING CO. £7 AL., v. NATHANIEL A. HAVEN.* 


United States Circuit Court, Eastern District of Missouri, in 
Equity, October Term, 1875. 


Before Hon. SAMUEL TREAT, District Judge. 





‘ 

1. A New Application of Previously Invented C ition.—A p 
tion having been described in a prior patent, one who applies it toa new use can not 
claim the composition as his invention. 

2. Allegation et Probata.—The court can not take notice of what was not set up in 
the answer against plaintiff ’s patent. 

3. Reissue—Presumption.—The legal rule is that, prima facie, a reissue is for the 
same invention as that originally patented. 

4. Reissue—Enlargement of Original Claim.—Section 4916 of the Revised Stat- 
utes of the United States, prohibits in a reissue, not only the introduction of new mat- 
ter, but also the enlargement of the original claim, growing out of the substantial ad- 
vancement of the art. This rule controls both the patent office and the courts. 

5. Test of Scope of Patent—Time.—Every patent as to novelty or utility, d 
pends on the state of the art at the time of the claim made or patent issued. 

6. New Matter.—By new matter is not meant merely the introduction of a new in- 
gredient in a patented composition, but any change in the original specification and 
claim whereby a new and sub ially diff ition and results are secured. 





7. Case in Judgment.—Johns Reissue No. 5951, June 30th, 1874, Division D., held to 
contain new matter and therefore void. 


This was a suit in equity under the 3d and 4th claims of reissue 
No. 4,134, Sept. 27, 1870, originally granted Bissell, Riley & 
Frazer, 5th Oct., 1869, for ‘“‘ Improved Composition for Covering 
Steam Boilers,” and under 2d and 3d claims of patent No. 114,711, 
granted Riley, assignor, 9th May, 1871, for the same subject- 
matter. Defendant made and sold two compositions, one com- 
posed of asbestos, lime, putty and kaolin, the asbestos being puri- 
fied under Rosenthal’s patents of 1872, and one under patent No. 
149,689, April 14th, 1874, granted D. U. Snyder, who was Havens’ 
principal, and defended the suit. The “file and contents” of 
Johns’ reissue, No. 5,951, Div. D., put in evidence, show it was at 
first rejected as containing “new matter," whereupon Johns filed 
several affidavits under 3 4916, Rev. Stats., which provides that 
“when there is neither model nor drawing, amendments may be 
made upon proof satisfactory to the commissioner that such new 
matter or amendment was a part of the original specification,”’ 
etc.; and the reissue was accordingly allowed. 


Sam'l S. Boyd, for complainants; Geo. B. Kellogg and H. T. 
Fenton, for respondents. 


TREAT, J.—This is a case in equity for an alleged infringement 
of several patents of which the Salamander Company is assignee. 
The reissued patent, No. 4,134, dated Sept. 27, 1870, is in reissue 
of Oct. 5, 1869, for a composition or cement composed of lime and 
putty combined as described, with paper pulp or other suitable 
fibrous non-conducting material, and with the other ingredients 
named, or their equivalents, etc., and claims the employment of 
lime putty when combined with paper pulp, or any other suitable 
fibrous non-conducting substance, as a material for preventing 


— 


*Reported for this journal by Samuel S; Boyd, Esq., of the Saint Louis Bar, 
attorney for patent cases. 
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radiation from heated surfaces, or as an ingredient in any c om 
position used for such purposes. 

It is alleged that this patent was anticipated by French's patents, 
Sept. 14, 1869, which were for the same purposes, as the foregoing 
patent “A.” (94,882) was for a composition of crushed asbestos 
mixed with an a/kaline silicate, and ‘ B.” (94,882), an improve- 
ment on “‘A.” by adding to the mixture a vegetable substance, as 
“saw-dust and other woody matter, to make a lighter and 
cheaper coating.” 

The reissue of Johns (No. 5,951) [Div. D], dated June 30,- 
1874, of original patent, dated April 14, 1868, is of crushed asbes- 
tos and lime mixed with water to be applied. The defence is 
mainly for want of novelty—that the inventions claimed by plain- 
tiffs were anticipated, etc. 

Whatever there is in plaintiffs patents for which defendant is 
to be held as an infringer, consists in lime putty mixed with non- 
conducting fibrous material. The subsequent patents on which 
they rest are for lime putty and crushed asbestos. 

It seems from the evidence that plaintiffs are assignees of the 
French patent, a/so, but it is not set up in the bill, though men-: 
tioned in the amended answer as anticipating the Bissell & Riley, 
and also the Riley patents. 

While some of the Johns patents are set out, the reissue above 
is not mentioned in the answer. 

It seems, from a cursory examination of the case, that if the 
Johns reissue (not mentioned in the answer, No. 5,951, of June 
30, 1874), relates back to April 14, 1868, the plaintiffs’ patents as 
to asbestos and lime putty were anticipated. So if plaintiff 
claims all non-conducting fibrous substances mixed with lime 
putty, the claim is too broad. 

If each reissue relates to the date of the original patent, then 
the Johns patent anticipated those held by plaintiffs, and although 
Johas did not specifically state the use for non-radiation, etc., the 
plaintiffs can not, because of the new use to which they apply the 
composition, claim that they were the, first and original inventors 
of the composition. The court, however, can not take notice of 
whét was not set up against plaintiffs patent. 

When this case was before the court previously, it was suggested 
that if the reissued Johns patent was valid, plaintiffs’ patents had 
been anticipated; and the attention of counsel was also called to 
the fact that the reissues to Johns had not been set up. By agree- 
ment of counsel those reissues are now before the court, as if 
made before this suit was brought, and as if fully set up in 
defence. 

The only additional point, therefore, is as to the validity of the 
Johns reissue in question, which is for precisely the same com- 
pound as that claimed and used by plaintiff. The legal rule is 
that prime facie a reissue is for the same invention as that origin- 
ally patented. 

Section 4,916 of the U. S. Revised Statutes, copied from the act 
of 1870, prescribes for what, and under what circumstances a re- 
issue may be had. 

. The repeated decisions by the courts, and especially by the 
United States Supreme Court, in the st, 17th and_1gth Wallace, 
indicate with sufficient distinctness, that not only no new matter 
shall be introduced, but that an enlargement of the original claim, 
growing out of the subsequent advance of the art, is not to be 
tolerated. The reason of the rule is obvious. Every patent as to 
novelty or utility depends on the state of the art at the time of the 
claim made or patent issued, and, therefore, if a party, after 
learning from a subsequent advance of the art, the worthlessness 
of his original invention, is to be permitted to claim a reissue in- 
corporating what was not originally in his mind, and what had 
been afterwards suggested to him only by advances in the art 
made by others, then he could, it may be, even without any new 
invention, override all the elements which would serve to test the 
validity of the new application. In other words, having procured 
a worthless patent, and having subsequently learned from the ad- 





vancing art how, by changing the terms of his patent, it could be 
made of value, he would, if a reissue, including the new matter, 
were permitted, have the reissue net only relate back to the date 
of the original patent, but absorb within its privileges all subse- 
quent matters, wholly unknown to, and unthought of by him 
originally. 

This rule controls both the patent office and the courts. New 
matter must not be introduced. By new matter is not meant 
merely the introduction of a new ingredient in a patented compo- 
sition, but any change in the original specification and claim 
whereby a new and substantially different composition and results 
are secured, 

Such is the reissue in question. It is not only for a composition 
essentially different, but for one not within the purpose for which 
the original invention was designed. 

The plaintiff is entitled to a decree. 

DECREE FOR PLAINTIFF. 














Correspondence. 
REMOVAL OF CAUSES TO FEDERAL COURTS, 
MILWAUKEE, WIs., November 8th, 1875. 

Epirors CENTRAL LAW JOURNAL :—Where does Mr. Warren find his 
authority for saying as he does, page 723, vol. 2 of the C. L, J., that a petitioner 
for removal of a cause from state to federal court “ must now file an affidavit 
that he has reason to believe, and does believe, that from prejudice or local in- 
fluence, he will not be able to obtain justice in such state court?" Does not 
section 3 of chapter 137 of laws of Congress, 1875, go over the whole subject 
of practice upon removals, and does not section 10 of same act repeal all 
acts in conflict with section 3? The title of this act is very broad, and was 
evidently intended to cover all the ground as to removals, Section 3 pro- 
vides for removal by either party possessing the necessary qualification as to 
citizenship, on filing a petition and bond simply, and under former acts and 
decisions the petition need not be sworn to even. 

Yours, etc.,, DAVID S. ORDWAY. 

COMMENTS.—We do not believe that it was the intention of the framers of the 
act of 1874 to consolidate all the previous statutes on the snbject; if it nad 
been, it was easy to have said so, as is done by the British Parliament when- 
ever a statute is passed consolidating previous ones. Upon the familiar rule 
of statutory construction in reference to appeals by implication, this statute 
would be construed as repealing the previous statutes only so far as it clearly 
covers the ground embraced in them. It does not therefore embgace the “ local 
prejudice " clause of the act of 1867; since it says nothing upon that subject. 
Nor does it cover the cases of military or revenue officers, or officers prosecu- 
ted for acts during the rebellion, which causes were embraced in previous 
Statutes. Sec. 2. Bright. Dig. pp. 112,e¢seg. Besides we know from pretty 
good authority that it was the avowed object of the framers of the Act of 1874, 
to push the jurisdiction of the federal circuit court to the utmost limit allowed 
by the constitution ; and hence we conclude that it was rather the intention 
of the act to supply the chasms in previous legislation, or, perhaps, to quiet 
doubts which had arisen in the construction of the previous acts, than to 
consolidate and repeal them. ‘‘ Local prejudice,’’ however, furnishes only 
one ground of removal. 

Upon the main question raised by our former correspondent, we think he 
was right. The precise question was decided in his favor by Mr. Justice 
Miller, in Johnson v. Monell, 1 Woolworth, C. C. 370. See also McGinnity 
v. White, 1 CENT. L. J. 241. But even under the doctrine of the former case, 
the change of residence pending the suit, which entitles the party to removal, 
must be dona fide. The writer, for instance, could not, pending a suit against 
him in a state court in Missouri, cross over to Illinois and assume a tempo- 
rary residence there, for the purpose of removing the suit to the federal court. 
Such an act would be ‘“‘a fraud upon the jurisdiction” of the sate court,— 
(Ep. C. L. J.J 








Notes and Queries. 

ENFORCEMENT OF JUSTICE’S JUDGMENT ERRONEOUSLY MARKED SATISFIED. 

EDITORS CENTRAL LAW JOURNAL :—A. sues B. before a justice and re- 
covers judgment. The constable is pointed to property by A.. who supposing 
it to belong to B. orders a levy. The constable levies on the property, sells it 
to D., and pays the money into court. The justice marks the judgment satis- 
fied, and pays the amount to A., who receipts the docket. C. then comes for- 
ward and sues A. in trover before another justice, and recovers judgment for 
the value of the property levied on, and A. pays it. Now, A. has received 
nothing onhis debt. B. has paidnothing. The debt is merged into a judg- 
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ment. The judgment is “ satisfied," apparently. B. has property. A. wants his 
money. How is he to getit. Yourstruly, , A. 
RIGHT OF ACTION WHERE MONEY HAS BEEN PAID IN CONSEQUENCE OF 


FORGED ENDORSEMENT ON LOST DRAFT. 
GREAT BEND, KANSAS, Nov. 14, 1875. 

EDITORS CENTRAL LAW JOURNAL :—A., a banker in Maine, draws a draft 
upon B., a banker in Massachusetts, at sight, payable to the order of C. C. 
loses the draft, without endorsing it. The draft is found by D., who forges 
C.'s endorsement and obtains the money upon it from B. 

Now can C. recover the amount of the draft from A.? Can he from B.? 
Has the payee of a draft, drawn by one banker upon another, a right of ac- 
tion against the drawee, if the drawee refuses to accept or pay? 

Respectfully, S. M. 
REMOVAL OF CAUSES. 
DALLAS, TEXAS, Oct. 28th, 1875. 

EDITORS CENTRAL LAW JOURNAL :—The act of Congress of March 3d, 
1875, providing for the removal of certain classes of causes from state courts, 
to United States circuit courts says that the petition and bond for removal “‘may 
be” filed in the state courts at or before the frst term at which the cause could 
have been tried. What would be the effect of this law ina case like this: 
A case is ready for trial (¢. ¢, service perfected and all parties in court), at the 
April term, 1875, of state court; parties by consent have cause continued, 
and by order of court it isset for a certain day of the next (August) term. At 
the August term defendants (belonging to one of the classes entitled under the 
act to a removal) file petition and bond for removal, to which plaintiffs de- 
mur on the grounds that the petition should have been filed at the April term. 

Is it not the intendment of the act that the petition and bond sha// be filed at 
the first term at which the cause can be tried, and is not the state court com- 
petent to entertain such a demurrer, and refusé to relinquish its jurisdiction 
in case the petition and bond were not filed at or before the first term (after 
the passage of the act) at which the case could have beed tried ? 

Respectfully, CHAS. FRED. TUCKER. 








Legal News and Notes. 


—THE world renowned Mordaunt divorce case, which at one time attracted 
so much attention, has at last come to rest. The President of the Probate, 
Divorce and Admiralty divisions of the High Court of Justice, on the gth inst. 

” made a decree of divorce absolute in favor of Sir Charles Mordaunt. 

—JUDGE JOEL PARKER left to Dartmouth College a legacy to be used for 
the establishment of a law department. It consists of property not at present 
available, but its value is sufficient to provide a library and a building to hold 
it, together with an endowment for a professorship. The Judge left his law 
library to his son, in case he follows his example and becomes a lawyer; 
otherwise it will also go to the college. 

—THE liquor law in Ohio forbids dealers, under heavy penalties, to sell to 
any person against whom a protest has been filed with the city or town clerk. 
A cute crusader at Springfield took advantage of this provision the other day, 
and filed a copy of the last city directory, so entitled as to prohibit any dealer 
in the city selling to any person named in the volume. This author of this 
novel temperance measure now calls on the authorities to enforce the law. 


ATTORNEY GENERAL PIERREPONT has decided that the act of Congress 
of April 27, 1866, confirmed to Hugh and John Maxwell a grant of 96,000 
acres of the forks of Black River, Missouri, made to Priest Maxwell in 1779, 
by the Spanish government, This large tract of land is situated in Reynolds 
and Iron counties, Missouri, is, therefore, declared to belong to the claimants, 
represented at Washington by Warwick Lunstell. 

—THE“ BLACK AssizE."’—The clerk of the peace at Oxford (Mr. Daven- 
port), has just placed a marble tablet at the outer entrance to the County 
Hall of that city,to commemorate a sad event which occurred 300 years ago. 
The inscription on the tablet is as follows :—‘ Near this spot stood the ancient 
County Hall, unhappily famous in history as the scene in July, 1575, of the 
Black Assize, when a malignant disease, known as the gaol fever, caused the 
death within forty days of the Lord Chief Baron (Sir Robert Bell), the High 
Sheriff (Sir Robert Doyley, of Menton), and about 300 more. The malady 
from the stench of the prisoners developed itself during the trial of one Rob- 
ert Jenkes, a‘ saucy, foul mouthed bookseller, for scandalous words uttered 
against the queen.’ This tablet was placed here in 1875, exactly 300 years af- 
ter the event which it records.” —[ Zhe Law Times. 

—PREFERENCE SHAREHOLDERS.—The secretary of the West India and 
Panama Telegraph Company, addressed a circular to the shareholders, refer- 
ing to the terms of issuing certain preference shares, ordered at an extraordi- 
nary general meeting of stockholders, stated.—‘* The preference capital author- 
ized is 250,000/., carrying dividend at 1o/. per cent. per annum, payable 





half-yearly, and entitled to a pro rata participation in surplus dividends, after 
toé/. per cent. has been paid on the ordinary share capital of 650,000/."". The 
preference shares were duly subscribed for and allotted. The profits for 1873 
and 1874 were insufficient to pay the 1o/. per cent. dividend. Onan action 
brought in the English Chancery Court, the Master of the Rolls held, that the 
holders of these preferences shares were entitled to have the arrears of such 
preferential dividend made good out of the profits of subsequent years. Webb 
v, Earle, 44 Law J. Rep. (N. S.) Chance. 608. 

—THE FIRST FRUITS of the New York suits against the ‘‘ Boss” and his 
confreres, are soon to be reaped from the estate left by the late county au- 
ditor, James Watson. The money is to be paid over at once, and is to go into 
the general fund. Mr. Bristow has obtained a decided success over the West- 
ern Whisky Ring by obtaining a judgment against one of them for half a mil- 
lion dollars, Gov, Tilden has recovered twelve thousand dollars from the 
Canal men. The Nation, referring to these facts, says, ‘‘ Now that all sums of 
money recovered from public plunderers appear to be counted as legitimate 
political capital, notwithstanding the fact that those who recover them are 
generally the very persons who were entrusted with the duty of preventing the 
theft, it will be more and more important that the ‘ capital’ shall not be er- 
roneously distributed among the claimants. At present it-stands Tammany 
Democrats $12,000, Regular Republicans $500,000, Liberal Republicans o, 
Anti-Tammany Democrats 0, Independent Reformers (New York) $600,000," ” 
as this last is the amount recovered of Watson's estate. 


—AS A NATION advances in civilization, its sins multiply ; because acts once 
considered innocent become wrong in the eyes of a refined and enlightened 
judgment. Time was, when good people thought gambling not sinful but 
genteel. Old things have passed away, and to-day not only has ‘draw 
poker” ceased to enliven a trip on the Mississippi, and Kentucky loo become 
a myth, while Baden has lost its glory, and Ems its wonted charm; but games 
which we were taught to consider only morally wrong are now adjudged 
illegal, Judge Sutherland, of New York, lately decided that beer-saloon 
keepers, who permit on their premises any playing for drinks or for money, 
however insignificant the value at issue, are guilty of keeping gambling-houseS 
and liable accordingly. The Supreme Court of Iowa recently rendered a 
decision equally important. ‘In the case of the State v. Peter Book, from 
Shelby District, the court affirmed the decision of the court below. Several jn- 
dictments were filed against Book, but one of which was sustained, and that 
was that he kept a pool and billiard table; on this count he was found guilty 
and sentenced. He took an appeal to the supreme court, believing that 
court would reverse the decision, which makes billiard playing, where the los- 
ing party pays for the game, and also pool playing, gambling. This may 
now be fully understood to be the meaning of the law, and those interested 
must govern themselves accordingly.” 


—PROVING WILLS in England seems to be attended with no little uncer- 
tainty, and consequent annoyance to interested parties. A will is generally 
proved within three or four months after the testator’s death ; but the probate 
court will not enquire into the matter until three years have passed without 
proving the will, Any one in interest can compel the executor to act, by pro- 
cess of law, but almost any excuse will be received by the court to account 
for the delay. The usual note at the end of the will, whereby the executor 
sets forth how much the estate is sworn under, does not necessarily show how 
much the testator really left, as executors are bound to prove the will for the 
gross value of the property at the time of death, deducting nothing. ‘‘ As the 
law stands,’ says the London Illustrated News, “a will may be rightly 
sworn under half a million, while the net value of the personal estate may not, 
in fact, amount to half that sum, or even be sufficient to pay the debts. Ifa 
probate is sworn under 60 ooo/,, it simply means that the gross value of the 
property is at least 50,0007," The story is told of a banker, who was re- 
ported very rich. He told his son, on his death-bed, that he was insolvent, but 
advised him to prove his will under half a million. This the son did, paying 
the duties as though his father had left all this money. Confidence was thus 
restored in the bank, and the son was enabled to make a handsome sum. 
Whether true or not, this is at least possible, as there is nothing to prevent it. 
When the will leaves property both in England and Scotland, it seems to be 
better to prove the will under two sums rather than under the total, as the 
dues are graded according to the amount, though not proportionately. Thus, 
if the will shows under 60,000/. in Scotland;and under 120,000, in England, 
should both sums be taken together, it must be sworn under 180,000/,, on 
which a stamp duty of 2400/. is to be paid ; but if taken separately, the Scotch 
sum owes a stamp of 750/., and that in England a stamp of 1500/., making a 
saving of 150/, The News, commenting on this fact, gives advice to execu- 
tors, showing them how to use the law to their own advantage. When the 
probate is too large, and a corresponding stamp has been bought, the govern- 
ment will return a proportionate amount, after the facts have been shown, 





